THE 


MONTHLY LAW REPORT! 


ARE “STOCK-NOTES ” NEGOTIABLE ? 


A case has recently been decided in the Supreme Court of 
Errors, of Connecticut, involving questions of such importance, 
not only to the profession, but to the commercial community, 
that it is thought a brief’ review of it may not be without 
interest. 

We refer to the ease of The Protection sagrtage Co. v. Bill) 

This was an action of assumpsit brought by The Protection 
Insurance Company, a corporation constituted by the laws of 
Connecticut, against the defendant, Henry Bill, upon the 
following instrument : 


‘ SL.0O75. Hartrorp, August 14th, 1854, 


For value received, I, Henry Bill, promise to pay to the 
Protection Insurance C ompany, or their order, ny second in- 
stalment on forty-three shares of stock of said Company, being 
ten hundred and seventy-five Collars, and the same shall be 
paid in whole, or from time to time in part, as the same shall 
be required, within thirty days after demanded, or, upon a 
notification of thirty days in any newspaper printed in Iart- 
ford. Henry Bini.” 


Before the institution of the suit, the instrument declared on 
had been transferred by the plaintiffs to third parti ies by a 
blank indorsement; and on the trial the defendant claimed that 
the instrument was by its terms a promissory note, and, being so, 
was within the Statute of Anne, which has been substantially 
re-enacted in Connecticut, and was negotiah/e ; and having been 





1 Protection Ins, Co, v. Bill, 31 Conn. 5 
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indorsed in blank, that the suit should have been brought in 
the name of the indorsees, instead of that of the plaintiffs. 

On the other hand, the plaintiffs contended that both the 
time of payment and the amount payable depended upon a 
future demand and publication of notice by the directors of the 
Company, and that, as it was left uncertain by the terms of the 
instrument when such action of the directors would be taken, 
it ever, the instrument lacked /egal certainty, in respect both to 
time and amount, and was therefore not a promissory note, nor 
negotiable, and that the suit was properly brought in the name 
of the plaintiffs. 

The court, Dutton J. dissenting, sustained the defendant's 
view, and held the instrument to be a negotiable, promissory 
note, within the law merchant and the Statute of Anne. 

Instruments of substantially the same tenor are familiar to 
the profession and to business men generally, under the name 
of ** Stock-Notes.” 

Their use in Connecticut, at least, which, perhaps, emplovs 
more capital in the business of Insurance, in proportion to her 
size, than any other state, is almost universal. Yet we will 
venture to assert that, except in one or two cases which are 


governed by local statutes, this is the first time that the idea of 


putting such instruments in circulation in the community as 
business paper has ever oceurred, even to the ingenuity of 
counsel puzzling their brains tor a defence to a desperate suit, 
much less received the solemn sanction of a judicial tribunal. 
In no suit upon such an instrument in Connecticut, certainly, 
and there have been many, has a similar defence been interposed 


or suggested either by counsel or court. The decision of this 
case, therefore, seems to us worthy of more than ordinary atten- 
tion, more on account of its practical bearing than from any 
partic ‘ular weight to be given to the arguments by which that 
decision is reached. For in our view, the reasoning of the 
learned judge who delivers the opinion adds but little lustre to 
the judicial records of a State which has heretofore ranked 
second to none for the weight and authority of her judicial 
decisions, and the intellectual standing of her Bench and Bar. 

The opinion of the court was delivered by Sanrorp J. 

We quote as follows : 


‘¢ By this instrument the defendant promises to pay to the 
Protection Insurance Company or order, more than thirty-five 
dollars, and in money only: and our statute (Rey. Stat., tit. 
37, sec. 1), enacts * that all promissory notes for the amount 
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of thirty-five dollars or more for the payment of money only, 
and mide paval ile to any person or his order, or to the bearer, 
shall be assignable and negotiable according to ga custom of 
merchants and the law relating to inland bills of exchange.’ 

*¢ But the plaintitts claim that this instrument is not a promis- 
sory note, aud therefore is not within the operation of that 
statute, because of the stipulation which it contains, that ¢ it 
shall be paid in whole, or from time to time in part, as the 
same shall be required, within thirty days after demanded, or 
upon thirty days’ notice in any newspaper printed in Tlarttord : 
which stipul: ition, in connection with the fact appearing on the 
face of the note, that it was given for an unpaid icondiailia 
upon shares of stock held by the defendant, the plaintiffs claim 
renders it uncertain whether the note ever will become pavable, 
and makes it a inere unassignable agreement between the 
original parties to it. 

**We discover no such uncertainty. The import and character 
of a written instrument are to be ascertained from the terms of 
the instrument iteclf. To those terms alone, the individual to 
whom it is offered in the course of business will look to ascer- 
tain such character and import, and this court must be euided 
and coverned hy the same criteria. And hy the terms of this 
instrument the maker of it assumes an obligation from which 
nothing but the payment of the money can exonerate him. 
The manner and time of payment, it is true, depend upon the 
will of the holder of the paper, and, in a certain sense of the 
term, it is uncertain whether he will ever exercise his right to 
require payment: but that is not the uncertainty contemplated 
by the rule. Indee |, the rule on this subject has no reference 
to the question whether the creditor will exercise his right to 
enforce the debtor's obligation, or will not. It relates only to 
the dehtor’s Liability to its enforcement. 

*¢’The rule reterred to as laid down by judges and elementary 
writers is, that a promissory note within the Statute of Anne 
and the custom of merchants, must be payable absolutely at all 
events, though it is of no consequence how long the period of 
its maturity may be deferred or in suspense, if it must et 
at some time arrive.' We suppose the meaning of the rule to 
be, that it must appear upon the face of the instrument that the 
maker's promise to pay will be at some time certainly enforce- 
able. And where the event or condition on which the maturity 


1 Story on Bills, § 47 ; Chitty on Bills, 136. 
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of the note and the maker's liability to pay depends, is one 
over which the holder pro hac vice will have entire control, then 
there is no such uncertainty regarding it as affects the character 
of the instrument or its negotiability. 

** ‘The reason of the rule illustrates its meaning. Mr. Chitty 


says:' ‘It would perplex commercial transactions if paper 


securities of this nature, encumbered with conditions and con- 
tingencies, were allowed to have effectual circulation, and if the 

versons to whom they were offered in the course of negotiation 
were obliged to inquire when these uncertain events would 

wobably be reduced to a certainty.” Mr. Story says:? ‘A 
bill of exchanse always implies a personal general credit, not 
limited or applicable to particular circumstances or events, which 
cannot be known to the holder of the hill in: the ceneral course of 
negotiation.” And Lord Ellenborough, in ffariley vy. Witkinson, 
says: * Tow can it be said that this note is a negotiable in- 
strument for the payment of money absolutely, when it is 
apparent that the party taking it must inquire into an extrinsic 
fact in order to ascertain if it be payable 2’ 

‘¢ The necesity for inquiry in regard to extrinsic fact and con- 
tingent events, upon which the payment of securities of this 
kind sometimes depends, then, is the reason for denying to them 
the character and advantages of commercial paper. In the case 
at Bar, no occasion for such inquiry could arise. When, 
and in what manner the money should be paid, was optional 
with the holder of the paper, and dependent upon no contin- 
geney of which he would not have at all times entire control. 
To him, theretore, it could never be uncertain w: ether the note 
would ever become payable and enforceable or not, or in what 
manner it should be paid, or in which of the modes specified in 
the note the notice of his requisition for such payment should 
he given; and he could have no occasion to inqmre, since he 
would himself determine all these questions ; and so neither the 
eredit or circulation of the paper could be embarrassed by that 
consideration.” 

This entire argument is based upon the asswmption that any 
‘sholder pro hac vice” of the paper, that is any indorsee or 
assignee, may at his pleasure make the demand and give the 
notice stipulated for, and so render both time and amount cer- 
tain ;—an assumption which we shall hereafter undertake to 





‘Ch 'tty, Bills, 131. 2 Story, Bills, § 46. 
3 ilartley v. Wilkinson, 4 Maule & 8S. 25. 
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show has no foundation in fact. But, granting the premises, we 
think the legal conclusion attempted to be drawn trom them by 
no means follows. Is it true. as a legal proposition, that ** when 
the event irergras on which the maturity of a note depends 
is one ever which the holder pro hac rice will have entire con- 
trol, then there is no such uncertainty regarding it as rex 
the character of the instrument or its negotial ility ”"? It A, by 
note, promises to pay Boa sum of money, when B shall £0 

Rome would such a note be negotiable? If we mistake 
not, ** judges and elementary writers ~ lay down a far different 
rule. And yet. in the case supposed, Bb would have ** entire 
control of the event or condition,” so fir as any finite being can 
be said to have eontrel of human affairs.  Hlustrations to the 
same effect might be multiplied. But, as we have said, we 
think the premises of the argument are false, and it is therefore 
of little consequence what conclusion is deduced from them. 

The learned judge sticks, in the letter of the note, in his inter- 
pretation of it. But surely there are questions behind this, at 
which “* the individual to whom it is offered in the course of 
business will look to ascertain its character and import,” and 
which the court might have regarded, without violating the rule 
that the terms of a written instrument cannot be varied by parol 
evidence. For in the construction of all contracts the relation 
of the parties, their intention as evidenced by that relation, and 
the essential nature and object of the contract, may properly be 
considered, as well as the naked words which the parties have 
employed, 

Now, what is the relation of the parties to this instrument ? 
What are their reciprocal duties and obligations? What was 
their object in its execution? In the answers to these questions 
lies the key to the whole subject. 

This is a ** Stock-Note ”—an nema as familiar to busi- 
ness men as 2 bord or mortgage. It is executed to an 
incorporated [Insurance Company = one of its stockholders 
in payment for stock. With what purpose was it executed ? 
In answer to this question, let us refer to the terms of the 
instrument itself. ** And the same shall be paid in whole, or 
from time to time in part, as the same shall be required, within 
thirty days after demanded, or upon a_ notification of thirty 
days in any newspaper printed in Hartford.” Why this careful 
and studied selection of terms, if this is intended to he nothing 
more than an ordinary promissory note for the amount ex- 
pressed? Whi pavable **in whole or in part?” Why pay- 


f 


able ** from time to time in part?” Why payable ‘as the 
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same shall be required”? Why these careful provisions for 
demand and notice ? 

Ilokling in view the relation of the parties, and referring to 
the charter of the Company, in accordance with which it ean- 
not be doubted the note was executed, the answers to all these 
questions are 7 and consistent. 

The charter of The Protection Insurance Company provides 
(and sarees ile the same provision is contained in the 
charters of all, or nearly all, the other Insurance C onpanies in 
Connectic ut, ) that ** five dollars on each oe re shall be paid at 
the time of the subseription, and the remainder of said stock 
shall within thirty days from said subseription be secured to he 
pari by yr lly on real estate or indorsed promissory notes, 
approved by the president and directors of said corporation, 
and shall be payable in thirty days after a demand shall be 
made in some newspaper pub lished in the city of Hartford.” 

Five dollars per share are to be paid at the time of sub- 
scription, to pay the nece ssarv expenses of sie oreanization of 
the Company, and to enable them to commence business; and 
the balance is to be paid **in whole, or from time to time in 
part, as the same shall be required.” ** Required” tor what ? 
Surely not to be immediately refunded to subscribers in- the 


shape of dividends. For what then’ Manifestly only for the 
payment of losses, as they may ** from time to time” oceur. 
If the ** whole” balance is required for this purpose, the whole 
is to be paid. If ** part,” part only is to be pad. In other 
words, this balance is to be left in the hands of . ubseribers as a 
permanent fund to meet any emer ency that may arise from 
losses. ‘This conclusion is inevitable, since the money cou/d be 


required for no other purpose, 

Can any other sensible construction be given to the terms of 
this iastrument, when read by the light of all the surrounding 
circumstances of the case ? 

But one other question remains. av whom is the demand to 
be made, and notification given? Judee Santord, as we have 
seen, assumes that any indorsee may do this. ** The manner and 
time of payment depend upon the will of the holder of the 
paper.” But if our position is correct, that the money is to be 

called in only for the payment of losses, this assumption falls 
to the eround, and with it the entire argument built upon it. 

Cle arly, the C ompany, and they only, are the proper parties 

» judge what their necessities require. 

The times and amounts of losses, and the sums necessary to 
be raised in order to meet them, are exclusively wi hin their 
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knowledge. And as the Company can act only through its 
directors, it follows that the note becomes pay: able only upon 
a demand and publication of notice by the Directors of the 
Company. Nor, in making such de mand, are they to be 
governed by their mere will or caprice. They are to act in 
the exercise of a sound, official discretion. They are to lay 
their assessinents ratably upon all the stockholders alike. For 
clearly it would be inequitable to lay unequal burdens upon the 
shoulders of any; and they are to lay such assessments only 
when the necessities of the Company require. The directors 
are the mere creatures of the stockholders. Should they 
violate their official duty they may be restrained by injunction, 
removed from office. Trusting in this satecuard, i sub- 
scriber for stock may enter into such a contract with aie: 
He knows with whom he is dealing, and what burden he 
assumes. But who would subscribe for stock, even in the 
strongest company, if he understood that he was liable to pay 
the whole amount of his subscription within thirty days there- 
after, at the will of any irresponsible’ third party residing in 


or 


any quarter of the elobe ? 

The conclusion is utterly absurd. 

This view is confirmed by the decision of a case! in Massa- 
chusetts, reported since this case was decided, and which was 
brought by the plaintiffs in this case upon the guaranty of a 
note precisely like the one in question. 

Dewey J., in giving the opinion, says: ** It is said, however, 
that there was an uncertainty as to the time of payment, and 
that the question whether the money was to be paid in whole or 
in several payments was Jeft uncertain, and that the promise 
was to be in those respects performed as should be required by 
the payees, after demand, or upon notification of thirty days in 
any newspaper printed in Hartford. This is so.” 

ILow then, ean it be said, that ** the holder pro hac vice will 
have entire control of the event or condition on which the 
maker’s liability to pay depends”? Tow can he have any coa- 
trol of that event? Suppose the paper to be indorsed betore 
the demand is oe The Company wil! then be under 
strong inducement not to make the demand, since, in’ that 
event, they can never become liable on their indorsement. Or, 
if the indorsement is without recourse, they will be indifferent 
whether the demand is made or not. If they should exceed 











! Protection Ins. Co. vr. Davis, 5 All. 54 
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their duty in making the demand, they might be restrained by 
injunction. What control, then, woul | the holder of the paper 
have over the action of the C ompany ? Is he to resort toa 
mandamus % Curious paper that, of whic h the holder is driven 
to an action at law to determine its maturity! Is there, then, 
no legal uncertainty here, both as to time and amount: even 
within the rule as laid down by Judge Sanford? Is this note 
‘+ payable absolutely at all events.” Must its ‘* maturity cer- 
tainly at some time arrive”? Does it ** appear upon the face 
of the instrument that the maker’s promise to pay will be at some 
time a enforceable”? An Insurance Company may for 
a quarter of a century so prosper in business as to make no 
calls upon its stoc ‘kholders. Or, it may be compelled to call in 
the whole amount of its subscriptions in asingle year. It does 
not appear which of these alternatives these payees will select. 
Nor is it possible that it should, since it depen Is altogether on 


6 


future contin: vencies 

In this view of the subject, Judge Sanford’s citations from 
Chitty, Story, and Lord Elenborough, are suicidal to his argu- 
ment, but precisely in point in ours; since the persons to 
whom the paper might he offered in the course of negotiation 
would be under that very necessity of ** inquiry into extrinsic 
facts.” which those writers hold to be fatal to the neyoti abili ity 
of an instrument. 

Nor is the learned judge more felicitous in his reference to 
other authorities. In Goshen Turnpike Co. vy. Hurtin,’ which, 
he remarks, ** settles the question, that the instrument before us 
is & promissory note,” the question of the negotiability of the 
pauper came up only in relation to the consideration of the in- 
strument; and as to this a decision was not called for, as the 
court held there was a sufficient consideration on the face of the 
instrument. Moreover, the fact is ignored, that in Un/on 
Turnpike Co. vy. Jenkins? where the terms of the instrument 
are substantially the same as in the ease last cited, and which 
arose under the same statute, the note was held not to be 
negotiable. The court say: ‘* Although by the note the 
defendant promised to pay twenty-five dollars for each share, it 
di pended on the future op rations of the Company, which was not 
ver organized, whether the whole or any part of that sum 
would finally be demanded or become due. ‘The payment was 


1 Goshen Turnpike Co. v. Hurtin, 9 Johns. N. Y. 217. 
2 Union Turnpike Co. v. Jenkins, 1 Caines, N. Y. 380. 
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therefore uncertain and contingent, and such a note has 
frequently been held aot to come within the statute, and can be 
declared on only as a spec ‘ial agreement.” The expression in 
the note in that ease is, in poate manner and proportion as 
shall be determined by said president, directors and Company.” 
Judgement in that case was, it is true, reversed in the Court of 
Errors,' but on the sole ground that, as the Company’s charter 
provided fora forfeiture of the shares on non-payvinent of the 
subs eaptions, no action would lie for the subscription money, 
but that the only remedy was by forfeiture. 

The case of Howland vy. Edmonds, cited in the opinion, is 
based upon an obiter dictum, in White vy. Haight? he note, 
in this last case, was executed in accordance with the Session 
Law of 1849, ¢. 208, § 5, which declares that such notes 
‘¢shall be valid, negotiable, and collectable.” The question 
was, whether, under that statute, the note was pavable abso- 
lutely, or only proportionally, to the company’s losses. The 
court, basing its decision wholly on the words of the statute, held 
that the note was payable absolutely. But they further went 
out of the case to decide that no assessment was necessary to 
be made before suit. In Flowland vy. Edmonds the detence was 
the Statute of Limitations; and the question was, whether 
the statute began to run from the date of the note, or only 
from the making of an assessment. The court, following the 
dictum in White v. Haight, held that no assessment was neces- 
sury: that the note was payable absolutely on demand, and 
consequently that the statute began to run from its date. 

Moreover, in Washington County Mutual lusurance Co. Vv. 
Miller, cited by the plaintiffs in the areument, but not noticed 


+ 


in the opinion, Reprretp C. J. intimates a strong opimien 


that such a note as this would not be negotiable, on account of 


its uncertainty. 
The opinion concluded as follows :— 


‘The contract of the maker of a negotiable note is with the 
bidhcon as well as with the original payee: and all the rights 
of the original payee, by the very terms of that contract, and 
by operation of law, pass by indorsement and delivery to, and 
rest in, each successive holder; and he becomes, in turn, the 


1 Jenkins v. Union Turnpike Co., 1 Caines, Cas. N. Y. 86. 
2 Howland rv. Fdmonds, 24 N. Y. 307; White vr. Haight. 16 N. Y. 310. 
8 Washington County Mutual Insurance Co. v. Miiler, 26 Vt. 77. 
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promissee, with all the rights incident to that relation, and au- 
thorized to enforce the payment of the note in the same manner 
as it might have been enforced hy the payee, betore its transter. 
It follows that, after the transfer of this note, the determination 
of the questions, when, and in what manner, its payment should 
be required, and in which of the modes specitied the maker 
should be notified of such determination, belonged to the 
indorsees, ‘The payee had no remaining duty in regard to 
them: so tha® the negotiation of the note could never be em- 
barrassed by any supposed necessity for the action of the payee, 
in order to its maturity or enforcement.” 

‘The argument here assumes the very point at issue.  ** The 
contract of the maker of a negetiable note.” But the very 
question to he decided is, whether this ‘sa nevotiable note. It 
it is not, the conclusion drawn, as applicable to this case, is 


fulse. 
Jidve Santord’s logie does him no more credit than his law. 
But space forbids us to comment further. We regard this 
decision as of great importance, both from its practical bearing, 


and because it seeks to introduce a dangerous innovation into 
the Jaw merchant. We are confident it can never receive the 
sanction either of the profession or the business community. 

We cannot close, however, without calling attention to the 
very able dissenting opinion of Judge Dutton, which fully con- 
firins the views we have presented. 


THE HON. MARCUS MORTON. 


Tur death of this distinguished man could not fail to attract the 
attention of the people of Massachusetts. He was too well known, 
and had been too prominent in times past, for his name to be 
fo reotten, althoug hoa seore of years has elapsed since his retire- 
ment from very active public life, and a new generation has 
crown up, which can hardly remember him as a judge of our 
hivhest court, or as Governor of the Commonwealth: and the 
only result of this long retirement was the cordial desire of all 
parties to do justice to his great abilities and many virtues. 

We do not feel that we can pass by Governor Morton's death 
in silence, although the materials for any sketch of Its lite, at 
present, are exceedingly scanty. The most imperishable memo- 
rial of him are his masterly judgments in Pickering’s Reports. 
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He has been regarded, we think, justly, after Justices Sedgwick 
and Wille, as the ablest and most eminent of those past judges 
of our Supreme Court, who have not been Chief Justice, and 
perhaps in natural powers he might be ranked still higher. 
Governor Morton was descended from the old Pi ilevim stock, 
and came froim that part of the country where it is probably the 


least mixed with the blood of any other. Ile was born of 


respectable parents in) Freetown, in the county of Bristol, 
Massachusetts, on the 18th of February, 1754, and was edu- 
cated at Brown University, at Providence, where he graduated in 
1804. [le studied law at the Law School established at Litch- 
field, Connecticut, by Mr. Justice James Gould, of the Sup: eme 
Court of Connecticut, and the author of the celebrated work on 
Pleading. Tle could not well have found a better place to 
acquire « knowledge of the principles of the common law ; and 
the eminence of the men who received their legal education 
there, attest the excellency of the school. Mr. Calhoun was 
one of Mr. Morton’s contemporaries ; and two, afterwards emi- 
nent at the Suffolk bar, the Ion. Peleg Sprague, judge of the 
United States District Court in oahteats. and the Ton. 
Charles G. Loring, received their legal education under Judge 
Gould. Of this school, Mr. Loring has pleasantly said: * The 
recollection is as tresh as the events of yesterday, of our passing 
along the broad shaded streets of one of the most beautiful of 
the villages of New England, with our inkstands in our hands, 
and our portfolios under our arms, to the lecture-room of Jadge 
Gould—the last of the Romans of common law liwvers—the 
impersonation of its genius and spirit. It was, indeed, in his 
eyes, the perfection of human reason, by which he measured 
not only every principle and rule of action, but almost every 
sentiment. Why, sir, his highest visions of poetry scemed to 
be in the refinements of special pleadi ne: and to him a nen 
sequitur in logic was an offence deserving, at the least, fine and 
lnprisonment,—and a repetition of it, transportation for lite.” 
Mr. Morton was admitted to the bar in 1807, and settled at 
Taunton, in his native county, where he resided till his death. 
Many able men then prac tised at the Bristol bar. among whom 
were William Baylies, Francis Baylies, Tillinghast, Benjamin 
Whitman, and others who might be enumerated. ‘The Hlon. John 
Mason Williams, afterwards chief justice of the Court of Com- 
mon Pleas, and who still survives at a good old age, must have 
joined it at about the same time. With these men Mr. Morton 
ranked as an equal in ability and learning, but his practice, if 
the Reports are good ey vidence of it, must have been consider- 
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ably smaller than that of some of them. We think the first 
time he appears in the reports, is in| Sandford vy. Nichols, 
13 Mass. 285, argued at July Term, 1816. After that, his 
name appears with more or less frequency, until his appoint- 
ment to the bench. For two or three years before this event, 
the Hon. Pliny Merrick, one of the present judges of the 
Supreme Court, was his law partner. 

Mr. Morton early took an active part in polities, and from 
the beginning identified himself with the Republican or al 
cratic party. In 1811 and 1812 he was clerk of the Massz- 
chusetts Senate, and for two terms, from 1517 till 182] , he 
represented the Old Colony in Congress. While in the Na- 
tional Legislature, the question of the admission of Missouri 
brought the slavery discussion prom.nenthy forward for the first 
time. Mr. Morton, throughout his career, was no friend of 
slavery, or slavery extension. It need hardly be said, therefore, 
that he strenuous sly opposed the Missour! Com promis e measure 5 
and, indeed, with his great sagacity, he must have perceived 
the futilitv of that and similar compromises, the end of all of 
which he lived to see. He returned to his profession in 1821, 
and in 1823 was again ealled into public life as one of the Exee- 
utive Council, and in 1824 was elected licutenant-governor. The 
Ilon. William Eustis, the governor, dying in February, 1825, 
Mr. Morton became acting governor, until the election in the 
succeeding May, when the Hon. Levi Lincoln, of Worcester, 
one of the j judges of the Supreme Court, was elected governor, 
Mr. Morton be ing — lected lieutenant-governor.  ‘T he vacane y 
upon the Supreme bench, caused by the governor's election, lis 
EExeetlene ‘yat once filled by the ap pointment of the lieutenant- 
governor: and Mr. Morton took his seat thereon at Boston, on 
the Sth of July, 1825. 

The Supreme Court then consisted of four judges : Chiet 
Justice Parker had been on the bench since 1806, and had 
presided over it since 1814. The puisne judges, besides 
Judge Morton, were Mr. Justice Putnam, appointed in 1814, 
and Mr. Justice Wilde, appointed in 1815. Chief Justice 
Parker was succeeded by Chief Justice Shaw, in 1830, and 
Mr. Justice Dewey was appointed a filth justice of the court in 
1837. These were the only changes on the bench during the 
fifteen years that Judge Morton oce upied a seat on it. 

The first cases in which Judge Morton delivered any judg- 
ment, were Pan vy. Hall, 3 Pick. 262, and Er parte 
Webber, Wb. 204, arising under the militia laws, and brought 
by certiorari belore the court. After this, although the junior 
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judge, his opinions increase in number, and he delivered his full 
share of the judgments of the court during his tenure of office. 

When appointed a judge of the Supreme Court, Judge 
Morton could not probably be called a learned lawyer His 
practice had undoubtedly made him familiar with the local 
law of Massachusetts ; and educated, as he was, at Litchfield, and 
practising before statutes had made great inroads upon it, his 
mind must have been deeply imbued with the principles of the 
common law. None of his judgments throughout his judicial 
lite display any remarkable amount of black-letter learning, 
but it was impossible for so able a man to listen to the 
arguments made before him by a bar including Mason, Web- 
ster, Hubbard, Shaw, Fletcher, Sprague, Choate, and other 
eminent leaders, without acquiring a great and ready knowl- 
edge of principles and precedents. But Judge Morton's best 
qualifications for a judge he brought to the beneh, and did 
not acquire there, improved though they doubtless were by 
his judicial career,—a keen legal discrimination, and admirable 
common sense. Knowing principles well, and acquainted sufti- 
ciently with decisions, for a mind so clear and powertul as 
his, he was seldom at fault in applying either to the cases which 
eame before him; and a vigorous, manly logic, conveyed in 
plain, clear, and forcible language, does not often fail to carry 
conviction to the mind of the reader. His judgments are 
seldom Jong, never ambitious in-kind or composition, and 
not overloaded with citations. We have been told by lawyers 
who practised before him, that he was an excellent nisi prius 
judge, and we can well imagine it; for his legal instincts must 
generally have guided h'm to aright decision upon the number- 
less questions always arising at jury trials, and which must be 
decided without hesitation. As most of his colleagues resided 
in the capital of the Commonwealth, he went country circuits 
more frequently than he held the nisi prius term in Boston ; 
yet, in turning over the reports, it will be seen that he disposed 
of the mercantile questions arising, when he held court here, 
as satisfactorily and conclusively as he did of the more familiar 
country law, and he was overruled as seldom as a prompt and 
courageous nisi prius judge can expect to be. From the time 
of his appointment, his reputation as a judge was steadily rising 
during his whole tenure of a seat upon the bench.  Ilis many 
excellencies could not fail to impress the practitioner before 
him ; but after his retirement, lawyers who never saw him, have 
easily discovered, by perusal of the Reports, that Judge Mor- 
ton was a jurist of uncommon ability and vigor. 
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It has frequently been noticed that some of the very ablest 
opinions ever delivered from the bench, are those of judges 
who at the time are obliged to dissent from the M.A ms of their 
brethren. So often is this so, that it is not uncommon for the 
dissenting opinion, even when unsound law, far to surpass in 
ability the judgment of the majority of the court. This ean 
easily be accounted for. A judge would not dissent from the 
decision of the rest of the court, if he did not hold his own 


it inte nsity ; ; and this, with the natural anxie ty of 


views with ere: 
to the pro- 


any one under such circumstances to justity himself 
fession, brings out all the powers of a judge’s mind. Two of 
the ablest of Judge Morton’s judicial opinions were delivered 
when the court was divided. 

The first of these was in the case of the Hag pone of Charles 
River Bridge vy. Proprietors of Warren Bridge, argued in March 
rterm, 1829, and afterwards taken 


term and decided in November 
it States,! 


by writ of error to the Supreme Court of the United 
This celebrated case ’ the leading authority now on the grave 
questions involyed in it, is too well known to need more than a 
yissine notice, even if we had room to discuss it. We have 
heen told by old lawyers, and others who remembered 
that very seldom has any civil ease ever excited so much 
general attention in Massachusetts. The proprietors of Charles 
River Br ilee had been incorporated and empowered hy the 
legislature to build and maintain a bridge between Boston 
and Charlestown, and to take tolls thereon fer a term of 
years, which had not expired when the Warren Bridge Cor- 
poration was empowered to erect and maintain another bridge 
within a very few rods of the first one, and which was in a few 
vears, and before the expiration of the charter of the Charles 
River Bridge Company, to become entirely free from any tolls. 
The effect of this new bridge would therefore be to diminish 
materially, and ultimately to destroy entirely, the value of the 
other's franchise. The ——e of the Charles River Bridge, 
therefore, filed a bill in equity against the proprietors of the 
Warren Bridge, on rte ground that the new bridge was a vio- 
lation of their charter, and any act authorizing it would conflict 
with the Constitutions of Massachusetts and of the United States. 
The case was argued by Daniel Webster and Lemuel Shaw, for 
the plaintiffs, and by Richard Fletcher and William C. Aylwin, 
for the defendants, at great length, and, it is needless to add, 


f7 Pick. 344, and 11 Pet. 420, 
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with equal learning and ability. Upon the main questions the 
court was equally divided ; Chief Justice Parker and Mr. Justice 
Putnam holding that the charter of the Warre nm Bridge Com- 
pany was unconstitutional, as infringing rights before eranted, 
and Justices Wilde and Morton hol line that the Charles River 
Bridge had been granted no rights with which the new act of 
incorporation would conflict. Fortunate! lv for the profession, 
the modern practice of not reporting eases in which the court 
are equally divided, did not then prevail. All the judg res (dle- 
livered opinions 3 Mr. Justice Morton, as the junior judge, 
leading off in a judgement of great power, and, to our mind, 
of unanswerable logic, in which it is now venerally conceded 
that he most effectually disposed of the plaintitts’ ease. Al- 
though not the most learned, we have alw: ivs regarded his 
opinion as the ablest of the four, nor do we thi ink, | rv so doing 
we undervalue the able judgments of his distinguishe d associates. 
The diticulty of the case, was shown at Washington, when 
the Supreme Court of the United States, like our own, was 
unable to come to a wnanimous conclusion. The views of 
Judges Wilde and Morton were there affirmed by a majority of 
the court, but three of the most eminent judges, Story, Thomp- 
son, and Mclean, dissented. It is difficult to say what would 
have been the result if the doctrines maintained by the minority 
of the court on the extent. to which the Constitution protected 
State grants, and acts of incorporation, had triumphed. But 
the dangers which threatened us from the interpretation of 
National and State Constitutions, demanded by a powerful 
party of that day, and which many think, if actually applied, 
must. in time, have made all Constitutions hateful to the people, 
were finally allaved by the masterly opinion of the majority of 
the court, delivered by Chief Justice Taney, which settled, 
probably forever, the constitutional law of franchises, and also 
permanently established that eminent magistrate’s reputation as 
a jurist. 

The other case to which we referred was Commonwealth v. 
Anecland,' in 1838, in which Judge Morton stood alone, none 
of the other judges concurring with him. The defendant was 
indicted for blasphemy, in denying the existence of a God, 
under the St. of 1782, ec. 8, (Rev. Sts. ¢. 130, § 15: Gen. 
Sts. ec. 165, § 19,) punishing any person who * shall wilfully 
hlaspheme the holy name of God, by denying, cursing, or con- 
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tumeliously reproaching God, His creation, government, or final 
judging of the world, or by cursing or reproaching Jesus Christ 

r the Lloly Ghost, or by cursing or contumeliously reproaching 
a Holy Word of God.” At the trial before Mr. Justice 
Wilde, that learned judge instructed the jury, among other 
things, ** that the wilful denial of the existence of any God, 
except the material universe itself, would be a violation of” this 
statute, and that the statute was constitutional. The verdict of 
guilty, returned after this instruction, was sustained by all the 
judges, except Judge Morton, whose dissenting opinion is very 
able and ingenious. Ile could not reconcile the imterpretation 
put upon the statute, with the second article of the Declaration 
of Rights, providing that **no subject shall be hurt, molested, 
or restrained, in his person, Itberty, or estate, for worshipping 
God, in the manner and season most agreeable to the dictates 
of his own conscience ; or for his religious professions or senti- 
ments; provided he doth not disturb the publie peace, or 
obstruct others in their religious worship.” 

This opinion also indicates Judge Morton’s views on a much 
disputed question of far greater importance ; the right, of juries 
to pass upon the law, as well as the fact, in criminal cases. 
‘* Cases may exist,” says he, **in which it may become the 


duty of a court, even of a jury, and perhaps other public officers, 


to regard a statutory enactment as nugatory.”' At nisi prius, 


in L828, ina eriminal trial, he also said: ** In prosecutions of 
this kind, it is true the jury are judges both of the law and the 
fact, though in civil suits it Is otherwise.” ? 

or, we believe, twelve successive years, Judge Morton. while 
on the bench, was the democratic candidate for governor ; and 
finally, in 1839, was elected by the bare majority of one of the 
popular vote, Mr. Edward Everett, the "governor during the 
four preceding vears, being his competitor, The propriety of 
a judge, partic “ul: my of the Supreme Court, allowing his name 
to be thus used 1 n politic s, may well be a and there 
is no doubt that at the time it injured Judge Morton in the esti- 
mation of many of his fellow-citizens, although no one at all 
acquainted with his judicial career has ever ventured to suggest 
that his politic: al sy my athies had the least effect upon his judici inl 
integrity or impartiality. Mr. Justice Dewey, the only survivor 
of his associates on the bench, says, in a letter to the writer, 





1 90 Pick. 227. 


2 Commonwealth v. Child, cited by Mr. Justice Thomas, in 5 Gray, 279. 
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A prominent trait in his character was a periect se l.-eontrol. 
He was undisturbed by opposition trom any quarter, or with 
however much Venremcnee accompanied, buat LW Ss Was cool 
and self-possessed, and sustained and ur ed lis owa views with 
grant courtesy, as well as dignity ;” and also adds :— 

‘Although Jude Morton was sivongly identitied with the 
Democratic ae of that day, and feit deeply intere ted in their 
success, and was himself their candidate for gubernatorial honors 
for some twelve years of the period during which he occupied a 
seat upon the bench, yet no one ever had occasion to doubt his 
entire independence of all party influence in the discharge of his 
official duties as a judge. His late associates would, L believe, 
all fully concur in this.” 

Judge Morton took the oath of office as governor, on the 
1sth of January, 1840, and thus vacated his seat on the bench. 
Ilis retirement was ereatly regretted at the time, and continued 
to be by persons who met litm in after years, in vigorous health, 
and thought of the ereat services which he might have continued 
to render, for many years, to the profession whicit he had chosen 
and adorned. 

The new governor's position was not, In muy respects, an 
enviable one. <All the other executive offivers, the executive 
council, and a majority in both branches of the levisliture, were 


politically opposed to him : and ata time when political feelings 


ran high, and when they were smarting under wa unexpected 
defeat, they were not likely to be particularly friendly te the 
new chief magistrate, or to regard his policy with any favor 
Governor Morton did not come to the duties of lis othcee unac- 
quainted with them. Ife had been lieutenant-governor, and dur- 
ing some months acting governor, fifteen years betore. [lis new 
career Was a short one. In the enthusiasm excited by the nomi- 
nation of General Ilarrison for the Presidency, in 1540, the 
Whigs, who were carrying everything before them in States 
which had been strongholds of the Democratic party, were not 
likely to lose Massachusetts. The late Hoa. Jolin Davis was 
pres vailed upon to resign his seat in the United State: >» Senate, 
and become their candidate for governor, and he was, we might 
say of course, clected, although Governor Morton polled 

larger vote than did any one else of his party. Two years 
after, there was no election by the people, and in January, 
1843, Mr. Morton was again elected governor by tlie legisla- 
ture, this time also by one majority over his Whig competitor. 
A story is told that during this winter his Execllcucy, on his 
way to Boston, had been greatly delayed by a heavy snow- 
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storm; and as he took his seat in his sleigh again, after stopping 
at an inn, looked at his watch, and remarked, ** We shall vet 
in by about one.” To which the driver replied, ** Your Ex- 
cellenc y generally gets in by about one, I believe.” 

During his second term of ofhee, Gove rnor Morton had a 
small majority of his political frie reagh in the legislature, so that 
the Democrats controlled the State government. Among the 
measures carried by the Democrats, was one reduci ‘ing the sala- 
ries of the judges, which, es pecially as applying to the Supre mie 
Court, was strenuously opposed as unconstitutional. The judges 
themselves, we believe, accepted their reduced salaries under 
protest; and Chiet Justice Shaw refused to accept any salary, 
until the next legislature restored the former salaries, and made 
compensation for the reduction. And Governor Morton was 
certainly afterwards convinced of the necessity of depriving the 
legislature of any such dangerous power, if ‘the y ever actually 
possessed. it; and when a member of the Constitutional Con- 
vention, in 1853, he proposed an amendment to the former 
provision, Which was adopted by the Convention withcut divi- 
sion, that the salaries of the judges of the Supreme Judicial 
Court should ** not be diminished during their continuance in 
office.” ! 

The election of 1843 was unfavorable to the Democrats, and 
Governor Morton therefore retired from office at the beginning 
of the following year. In the Democratic National Convention 
of 1844, his name was prominently brought forward for the 
nomination for Vice-President, on the ticket with Mr. Polk, 
although he did not receive it. It is more surprising that on 
the formation of the Democratic administration in 1845, he was 
not invited to join it. It is well known thet Mr. Polk had 
formed his cabinet with the expectation that Mr. George Ban- 
éroft should be Attorney General, when he found out that Mr. 
Bancroft was not a member of the bar. Had the place of 
Attorney General been filled by Mr. Morton, it would greatly 
have strengthened the cabinet, and might have led to his appoint- 
ment to the Supreme Bench, on the death of Judge Story. 
Mr. Morton received the lucrative appointment of Collector of 
the Port of Boston. 

There is probably a reason whe the ablest member of the 
Democratic party in New England was ; assed by at this time, 
and one greatly to his credit. Governor Morton, although a 
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strong Democrat, probably never adopted the views of a large 
portion of the party on the subject of slavery, and was not 
fitted for a seat in that administration, which had been elected 
with the avowed purpose of procuring the annexation of Texas, 
and which probably then contemplated the Mexican war. The 
alarm which Governor Morton felt at the progress of the slave 
power, caused him, in 1848, to join the Free Soil party in sup- 
porting Mr. Van Buren for the Presideney. 

After his resignation of the oftice of collector, Mr. Morton 
retired almost entirely from public life. In the Constitutional 
Convention of 1855, he had a seat, and exerted no little influ- 
ence in its deliberations. But, like many other distinguished 
men belonging to the parties who controlled that bod y, he was 
dissatisfied with the amendments proposed to the Constitution, 
and successfully opposed their adoption. In 1858 he consented 
to represent his townsmen in the State legislature ; this was his 
last appearance in public life. 

After his retirement from the bench, Mr. Morton occasionally 
gave counsel’s advice, and also at times sat as arbitrator in 
important cases, but he never resumed the active practice of his 
profession, Ile held many lesser offices of trust. Ile was for 
thirty years one of the Overseers of Harvard College, and, we 
believe, was also a member of the governing body of Brown 
University. Ile was made a Doctor of Laws at Brown Uni- 
versity, in 1826, and at Harvard College, in 1840, 

In his religious views, Governor Morton was attached to ~ 
Protestant Episcopal Church. During the latter vears of 
lite, he was confirmed by Dr. Eas thurn. Bishop of M: —_ ha 
setts, (his son-in-law, the Right Rev. Henry W. Lee, D., 
Bishop of Iowa, being present, and taking part in = ser- 
vices, ) and became a communicant of that body. Ile was often 
a member of the Diocesan Convention, and occasionally was 
selected as one of the four lay deputies to represent the Diocese 
ot Massachusetts in the General Convention. He married in 
1807, Charlotte, daughter of James Hodges, Esq., of Taunton, 
who survives him, and by whom heh: ul a large family. His 
oldest son, the Hon. Mareus Morton, one of’ the justices of the 
Superior Court of Massachusetts, has gained an honorable 
name in the sphere in which his father was so distinguished. 
His second son, the late Nathaniel Morton, Esq., of Taunton, 
at his untimely death in 1856, left a reputation as a lawyer, 
second to no one of his age in Massachusetts. A third son, 
James Hodges Morton, Esq., is judge of the Police Court of 
Springfield. 
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Governor Morton continued in the active enjoyment of his 
sivsical and mental powers, until a very short time before his 
death. Tle lived to be the last survivor of the Congress which 
passed the Missouri Compromise Bill, and to follow, in turn, 
many of his contemporaries, including his former colleagues, 
Judges Putnam and Wilde, and Chief Justice Shaw, to the 
grave. Ile died at Taunton, after a short illness, on the th 
of February, 1864, and within a few days of completing his 
eivhtieth year. His funeral was numerously attended at St. 
Thomas's Church, where he had worshipped for more than 
thirty vears, on Ash-Wednesday, (February 10th,) the Bishop 
of the Diocese officiating. As the procession proceeded to the 
chuoch and to the cemetery, the bells of all the churches in the 
town tolled, in honor to the venerable jurist and statesman, 
who had long been revered and beloved by his fellow-towns- 
mien. 

A writer in the New York Evening Post say 
Governor Morton was tall and commanding. lis manners 
were bland, and gentlemanly in the highest degree, and _ his 
liar respect and 


vs: **In person, 
. 


whole appearance was such as to excite pecu 
reverence. In character, he was singularly true and upright ; 
his integrity was inflexible, and his firmness of purpose remark- 
able. He despised everything that was dishonorable, either in 
individual or political action: and though so much in public 
lite, and in political movements, he has left behind him an un- 
spotted name, and all classes combine to do honor to his 


memory.’ 


RECENT AMERICAN DECISIONS. 


In the Court of Claims.—March 2, 1864. 


S. Grant v. Tue Unitrep StTAreEs. 


WiuILLIAM 


No. 1883.—October Term, 1864. 


Judge Witmor delivered the opinion of the court. 

The claim in this case is for private property destroyed and 
abandoned in Arizona, on the 14th of July, 1861, by order of 
Capt. J. N. S.oore, commanding United States troops in the 


vicinity of Tucson. Grant was a contractor with the Govern- 





















Recent American De ISiONS. 317 





ment for furnishing commissary and quartermaster supplies for 
the forts and military posts in Arizona, and in Sevflian ance of 
his contract, had expended Jarge sums of money in the repair 
and erection of flouring mi ls, dwelling-houses, store-houses, 
shops, and corrals. He had personal property also of con- 
siderable value, consisting in part of flour, wheat. corn, barley, 
heans, merchandise, furniture, &e. In the mills and store= 
houses of Grant were valuable supplies belonging to the Gov- 
ernment. 

The people of Tucson were lawless adventurers, and intensely 
hostile to the Ciove rnoment ot the United States. Lieut. Lord 
speaks of the citizens of the Territory as ** traitors of the deep- 

est dye,”"—** that they openly talked secession long be fore the 
war commenced, especialy those in the vic inity of Tucson.” 
Capt. Chapin, in his deposition, says: ** Tucson was full of 
gamblers and teats ‘ers. Large numbers of the white people 
were Southerners in feeling, and ready to take up arms for the 
Southern cause. Exceptions to this rule were rare.” A Con- 
federate flag was flying at Tucson, and when the property was 
burnt, the pe ople assembled in large numbers, armed, and with 
such threatening demonstrations. as induced Lieut. Lord to 
prepare for an CNPC’ ‘ted attack on his train. Fort Dre ckmridge 
had been burnt and abandoned on the 10th of July, and Capt. 
Moore had received information by express that Fort Buchanan 
was also to be abandoned and destroyed. Tle also had intor- 
mation that Texan rebel forces held Fort Union, and were 
determined to OCCUPY the Territory, and eut off the United 
States troops within it. 

With this information, and the state of things as he knew 
them to CXist at Tues “On, Capt. Moore directed Lieut. Lord, 
commanding a company of dragoons, to destroy such Covern- 
ment stores as he could not transport, together with such 
private property of Grant as might be of v: alue to the public 
enemy or to the disloyal people of Tucson. On receiving in- 
formation that Fort Buchanan was to be abandoned, he took an 
escort, and reached that fort in advance of the main body. In 
his report to the War Department, he says: ‘* On learning the 
urgency of the case, I sent the enclosed written order to Lieut. 
Lord, i in command of troops en route trom Fort Breckinridge ; 
his report in the case I forward.” Neither the order nor the 
report here spoken of are before us. Lieut. Lord, in his depo- 
sition, says: ‘¢ The property was destroyed in accordance with 
written orders given me by Capt. J. N. Moore. I did take a 


report of the matter to Capt. Moore, and he approved of it, and 
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said he would enclose it in his report to the War Department, 
and that I should be Fong ably mentioned for the manner in 
which Thad acted.” Capt. ¢ errr in command at Fort Bu- 
chanan, says, in his deposition: ** Capt. Moore told me, the 
day after he — at Fort Buchanan, that he had ordered 
Lieut. Lord, now Capt. Lord, to destroy all the public stores, 
and all provisions that had been stored by.Mr. Grant for the 
use of the Government, Grant’s mill, and all other property 
that could not be transported, or which would be of any benetit 
to the people of that country.” 

We do not doubt from this evidence, taken in connection 
with the active participation of Lieut. Lord in the destruction 
of the property, himself setting fire to the large mill, and giving 
orders to his men to fire the other buildings and property, that 
he acted under and in accordance with the express orders of 
Capt. Moore. Lord notified Mr. Grant half an hour before 
the fire was set, of his intention to burn all his buildings and 
property, and requested him to secure at once such valuabies 
and papers as he wished to preserve. The fact that Capt. 
Moore gave the order for the destruction of the property for 
which compensation is claimed being established, it is imimate- 
rial whether it was written or verbal. 

Is the Government legally and equitably bound to indemnify 
Mr. Grant for the loss of his property, under such circum- 
stances? Was there apparent to the commanding officer, such 
a necessity as justified its destruction? Was it taken for public 
use? <A proper application of legal principles to the facts of 
the case will vive a solution to these inquiries. 

Every civilized State recognize its obligation to make com- 
pensation for private property tiken under pressure of State 
necessity, and tor the publie vood, The State is the transcen- 
dental proprietary of all the property, real and personal, of its 
citizens or subjects. This transce ‘ndental right, the eminent do- 
main of the State, in all countries where rights are regulated by 
law, is so exercised as to work no wrong, to inflict no private 
injury without giving to the party aggrieved ample redress. 
This doctrine was not engrafted on the public law to give license 
to despotic and arbitrary sovereigns. It has its foundation in 
the organization of societies and States, and is as essential to a 
Republic as to the most absolute de ‘spotis m. It is of the very 
essence of sovereignty; and without it a State could not a 
form its first and highest duty, its own preservation. Vital : 
is this high prerogative of States, it must be exercised in oe 
dination to the clear principles of justice and right. Whenever, 
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from necessity or policy, a State appropriates to public use the 
privi ate property of an individual, it is ob/iged, by a law as im- 
perative as that in virtue of which it makes the appropriation, 
to give to the party aggrieved redress Commensurate with the 
injury he has sustained. Upon any other principle the social 
compact would work mischief and wrong; the State would 
have the right to impoverish the citizen it was established to 
protect—to trample on these rights of property, security for 
which was one of the great objects of its creation. 

Every clementary writer of authority sustains the views here 
taken of the duty and obligation of States. 


* When a sovereign disposes of the possessions of commu: 
nity or an individual, the alienation will be valid. But justice 
requires that this community or this individual be indemnified at 
the public charge.” —Vaitel, 112. 


** Ts the State bound to indemnify individuals for the damages 
they have sustained in war? We may learn from Grotius that 
authors are divided on this question. The damages under con- 
sideration are to be distinguished into two kinds—those done by 
the State itself, or the sovereign, and those done by the enemy. 
Of the first kind, some are done deliberately, ancl by way of 
precaution; as when a field, a house, or a garden belonging to 
a private person, is taken for the purpose of erecting on the 
spot a town, rampart, or any other piece of fortitication—or 
where his standing corn or his store-houses are destroved, 
prevent their being of use to the enemy. Such daniages are to 
be made good to the individual, who should bear only ‘hia quota 
of the loss.” —] attel, 403. 


‘* We must observe this: that the king may in two ways de- 
prive his subjects of their right, either by way of punishment, 
or by virtue of his eminent power. But if he do so in the last 
way, it must be for some public advantage, and then the subject 
ought to recei'e, if possible, a just satisfaction for the loss he 
suffers, out of the common stock.”—Grotius, b. 2, ch. 14, 
sec. 7. 

‘¢The State has an eminent right of property over the goods 
of the subject, so that the State, or those that represent it, may 
make use of them, and even destroy and alienate them, not only 
on extreme necessity, but for the public benefit. To which we 
must add, that the State is obliged to repair the damages suf- 
fered by any subject on that account, out of the public stock. 
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Neither shall the State be absolved from this oblication, though 
for the present not able to satisfy it; but whenever the State is 
in a capacity, this suspended obligation shall resume its force.” 


—Grotius, b. 3, ch. 20, see. 7. 


The authorities ted are direct and emphatic, and are sup- 
ported hy every writer of respectability upon public and national 
law. ft mm y sately be assumed, as the settled and fundamental 
law of Christian and civilized States, that vovernments are 
hound to make just indemmity to the citizen or subject, whenever 
private property is taken for the public good, convenience, or 
safety. 

The limitation imposed on the Government of the United 
States, in the exercise of its right of eminent domain, by the fifth 
article of the amendments of the Constitution, is a solemn rec- 
ognition of this settled and fundamental law of States, and bjnds 
the Government to the observance of the principles of justice 
and right, in its dealings with the citizen, with the force of 
organic law. In this article it is declared that ‘* private 
property shall not be taken for public use without just com- 
pensation.” 

Was the property, for which compensation is now claimed, 
taken in virtue of the right of eminent domain 7 or was it an 
exercise of right, under the law of overruling necessity ? or was 
the property destroved without right?’ and must the claimant 
— to the personal responsibility of those directly concerned 
in its destruction? Eminent domain is a eivil ri iwht, and rests 
ont property. It springs from the social compact, cud is in- 
herent in the sovereignty charged with the duties of civil gov- 
ernment. The mght arising out of extreme necessity is a 
natural right, older than States, and is in full foree when society 
and property are unknown. It is the law of the savage as 
well as the most enlightened, and attaches to every individual, 
under whatever conditions he may be placed. It is the right 
of self-defence, of self-preservation, and has no connection 
whatever with the super-eminent right of the States. The one 
may be fettered by constitutional limitations; the other is 
beyond the reach of constitutions. Both — he said to depend 
upon necessity for their lawful exercise: but the one 1s a State, 
the other an individual necgssity. The necessity in the one 
ease admits of degrees, and is frequently no more than the 
public convenience, utility, or cood. In the other the right 
can be exercised only in the last degree, when the necessity is 
imperative and overruling. It admits of no choice of remedies, 
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and of no delay, and from the nature of the right it is bevond, 
and transcends the sovereign authority. This subject under- 
went a most thorough and careful consideration in the courts 
of New Jersey and New York, in a number of cases growing 
out of the ereat fire in the city of New York in the winter of 
1855. Dy a statute of that State power was given to the 
mavor and two aldermen of the city to direct the destruction 
of buildings to arrest a conflagration. Much ditterence existed 
among the judyves as to whether this statute was an exercise of 
the right of eminent domam, or a regulation of the natural law 
of necessit ~ In Plale vy. Lawrence, 3) Zabriskie. pages @28- 
29, the Supreme Court of New Jersey licld the following 
language :— 


‘¢ Whether or not a law authorizing the destruction of private 
property for public benefit or safety is to be esteemed a taking 
of it for publi e use, such a law is nevertheless an exercise of the 
right of eminent domain. The right to take or destroy private 
property by an individual in self-defence, or for the protection 
of life, liberty, or property, is of a widely diilerent character ; 
it does not appertain to sovereignty, but to individuals, consid- 
ered as individuals; it is a natural night of which government 
he eitizen, and founded upon n ‘cessity, and 


cannot deprive t 
not expediency. Lord Llale ealls it the ler & mporis et leet - 


The ¢ —— of Errors of the State of New York, in the case 
of Russell vy. The Mayor, §e., 2 Denio, held that the authority 
given to the e mavor and aldermen to destroy buildings to arrest 
the spread of a fire was not an exercise of eminent domain, but 
a regulation of the law of overruling necessity. Senator Hard, 
of the minority, delivered a very able dissenting opinion, in 
which some of his distinctions bearing upon the case in hand 
seem to be well taken. He says, pp. 486, 487: 


‘The act of de ‘stroying the building by which the plaintiff 
om his goods was in the exercise of the right of eminent domain, 
and not by virtue of the law of overruling necessity. The 
distinction between these two rights, as laid down in the Eng- 
lish books, is confused and somewhat contradictory, and not 
consonant with our notion of the rights of private property.” 


The first case on the subject was the celebrated salt-petre 
ease. The Government asserted the aus eee to provide 
munitions of war from private property, under the pretext of 
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overruling necessity ; and all the justices sustained it. (12, Co. 
12.) Mouse’s case was one of jettison, when, in a perilous 
storm at sea, the master of the bark threw overboard a part 
of the valuable cargo to save the lives of the passengers.—(Id. 
63.) ‘This, too, was denominated a case of overruling necessity, 
and very justly, as it bore all the characteristic marks of that 
class of cases, while the other bore none of them. But in 
neither of these cases was the true distinction taken. In the 
first case the saltpetre was taken by public authority, and for 
the gereral public good; while in the other the property was 
destroved by private authority, and for individual benefit. 

The majority of the court do not controvert the soundness of 
the principles here laid. down, but deny their application to the 
case under consideration. Indeed, their correctness is affirmed 
hy Senator Porter in the opinion delivered by him, page 454, 
when he makes the following remarks, by way of illustration, 
and the cases put by him bear a strong analogy to the one now 
before the court : 

° 

‘*A vessel may in time of war be taken from the owner when 
the interests of the Government demand it, or it may be 
destroyed to prevent its falling into the hands of an enemy, 
and thereby increase its power of aggression or resistance ; and 
the owner would be entitled wider the Constitution to be paid a 
Just compensation.” 


Upon the authority of the cases cited, and others that might 
be adduced, as well as on the principles which distinguish a case 
ot public necessity, utility, or good, from the overruling neces- 
sity which regulates the law of individuals, we are of opinion 
that the rightful taking of private property, for use or destruc- 
tion, when the public exigency demands it, by a military officer 
commanding any part of the public force, is an exercise of the 
right of eminent domain ; and that such a case is not governed 
by the law applicable to individuals. 

The letter and spirit of the public law, and of the constitu- 
tional provision in this regard, requires just compensation to be 
made in every case when private property is rgh(ju//y taken for 
public «se; whether it be by legislative authority, or under the 
powers necessarily exercised by those commanding our land and 
naval forces in time of war or imminent public danger. May 
private property be rightfully taken by a military officer, without 
legislative authority, for the public service, or destroyed to erip- 
ple and embarrass the enemy ? Or is he in every case, and under 
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all circumstances, a trespasser? Every writer, and every judicial 
decision, gives an answer to these questions. Whenever the 
officer is justified, the liability of the public is established. 
Property is taken without legislative authority, but by official 
warrant, and under urgent necessity, and for the general good. 
Courts approve the conduct of the officer, and the Executive 
rewards him with promotion for faithful and efficient perform- 
ance of duty. The exigencies of war forbid that the Legislature 
should p rovide for the precise circumstances under which the 


eminent right of the State may be ealled into action. The 
fundamental law provides that ** private prope rty shall not be 
taken for public use without just compensation. Is this pro- 


vision of the Constitution answered when compensation is made 
for property taken under legislative authority, and denied when 
taken by military officers acting rightfully, under the proper 
functions of their office? We think not. The obligation to 
make compensation is co-extensive with the right of the State 
to take private property for publie use; and whenever it is 
taken by competent authority, the obligation of the State can- 
not be evaded. 

We next come to consider of the necessity under which this 
property was destroyed. It is necessity alone that gives the 
right to take private property for use or destruction. ‘The 
danger must be threatening—such as demands immediate 
action, and when delay would work public injury. Unless 
the necessity is such as to justify the officer, he is a trespasser, 
and there is no liability on the part of the Government. — It is 
impossible to lay down with precision the degree of necessity or 
imminence of the danger that will furnish such justification. 
Each case must stand on its own facts. The necessity must be 
urgent, but it need not be overwhelmmg—the danger must 
apparently be near and impending, but it need not be actually 
present, threatening instant injury to the public interests. ‘The 
officer must decide when the necessity has arisen that demands 
him to take private property for the public safety or good. Tf, 
however, the danger, as he ought to have seen, was remote, the 
necessity not pressing, courts will hold him personally respon- 
sible to the party aggrieved. In deciding upon the conduct of 
the officer we must look at all the circumstances of danger by 
which he was surrounded, and to such information as he had, 
entitled to credit. It may be that there was no real danger, 
that his information was false, and that he acted under a sup- 
posed state of facts that did not exist. This would not affect 
his conduct so as to charge him personally, or relieve the State 









Recent American Decisions. 


from responsibilitv. [ad he good grounds for the belief that 
the state of ha were as the ‘yo ap peared to him? Would 
cool, prudent, discreet man have felt the necessity as urgent, 
and the danger impending? If so, the officer is justified ; and 
the party who has suffered loss must look to the Government 
tlone tor redress. 

In the case of Mitchell vy. Harmony, this whole subject was 
very fully and ably treated by C. J. Taney in delivering the 
operon of the court. We present some extracts from that 
opinion, bearing directly upon the case in hand. 

First, as to the fi ability of the Government for the acts of a 
military officer, cn page 134: 


** There are occasions in which private property may be law- 
fully taken or destroyed, to prevent it from falling into the 
hands of the public enemy. Also, where a military officer, 
charged with a particular duty, may linpress private property 
into the public service, or take it for public use. Unquestion- 
ably, in such cases, the Government is bound to make full 
compensation to the owner.” 


Again, he speaks ef the degree of necessity that will justify 


the officer ; and in deciding upon this, we must take our view 
from the stand-point occupied by the officer himselt : 


‘¢ But we are clearly of opinion that in such cases the danger 
must be immediate and impending, or the necessity urgent for 
the public service, such as will not admit of delay, and when 
the i tion of the civil authority would be too late in providing 
the means which the occasion calls for. 

‘¢ In deciding upon the necessity, however, the state of facts, 
as they appeared to the officer at the time “he acted, must 
govern the decision; for he must necessarily act upon the in- 
formation of othe ‘rs, as well as on his own observation. And 
if, with such information as he had a right to rely upon, there 
is reasonable eround for believing that the peril is imminent and 
menacing, or the nee essity urgent, he is justified in acting upon 
it, and the discovery afterwards that it was false or erroneous 
will make him a trespasser.” 


We have heretofore adverted to the cireumstances under 
which the property of the claimant was destroyed. It was in a 
distant territory, six or eight hundred miles from permanent 
and loyal settlements. The United States garrison occupying 
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Fort Breckinridge, sixty miles distant, had, by order of the 
Commanding General of that department, burat and abandoned 
that fort, aud were en foute tor Fort Buchanan, nin tv miles 
on the other side of Tucson. Within a day or two atter the 
abandonment of Fort Breckinridge an e xpress brings informa- 
tion that Fort Buchanan was also to be destroyed and 
abandoned. On learning this, Captain Moore, ‘with an 
escort, leaves the main body of his command under Lieut. 
Lord, and hastens to Fort Buchanan. Llere he is informed 
that rebel forces from Texas o¢cupy Fort Union, the key to 
Arizona, and ai e pushing into the Territory with a view to its 
occupation, and ys cutting off the United States forces within 
it. The people of Tueson gave indubitable evidence of their 
hostil: ity to the Government, “and of their readiness to co- ca rate 
with the rebel insurgents. In Tucson were valuable military 
stores, In part the property of claimant, and buildings erected 
by him at considerable cost, which would give essential aid and 
Support to the enemy. The commu: inding ro othe ‘er must act at 
once—the property must be destroyed, ¢ ll into the hands of 
open and avowed enemies. Organized air armed rebel forces 
were understood to be advancing into the Territory, and the 
supplies and property, if lett be shind, would mat rially contribute 
to their purpose of occupation, Under these circumstances 
Captain Moore gave the order for its destruction. We cannot 
say that he acted rashly, and without sufficient eause. The 
necessity to us appears to have been urgent—the danger im- 
pending. ‘Texas, adjoining New Mexico, of which Arizona 
was then a part, was in flagrant rebellion. A few days after 
the destruction of the property at Tucson, Captain Moore 
received information that Fort Fillmore, with ten companies, 
had surrendered to the rebels, when he took to the mountains, 
finally bringing his command safely into Fort Craig. We do 
not believe that any court would hold his covndutl in thie 
destruction of this property illegal, and without justifiable 
cause; yet we must so hold to relieve the Government from 
responsibility. 

Private property must not only be taken upon urgent neces- 
sity, but for public use, in order to fix the aren tv of the 
Government to make compensation. Was the destruction of 
this property a taking of it for public use? It is almost of 
equal public importance that military supplies be kept from the 
use of the enemy as that they minister to the support of our own 
armies. Writers on public law do not discriminate between 
property destroyed to prevent it from falling into the hands of 
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an enemy, and property taken for the actual sustenance of our 
own tuilitary forces. In both cases it js treated as a taking for 
public use. In the ease of the American Print Works v. Law- 
rence, 1 Zabriskie, the Supreme Court of New Jersey athirm 
that **the destruction of private property for public use is a 
taking of it within the meaning of the Constitution.” 

We hold in this case that the property was destroyed by the 
righttal order of the commanding officer, and upon din urgent 
and pressing necessity, and to prevent it from falling into the 
hands of the publie enemy, and those hostile to the United 
States; that it was a taking for public use; and that the 
Government is bound, under t ie Constitution, to make just com- 
pensation to the owner. The legal duty to make compensation 
raises an implied promise to do so, and here is found the juris- 
diction of this court to entertain this proceeding. 

The damages remain to be considered ; and here an objection 
is taken against the allowance of anything, on the ground that 
the property, in the circumstances in which it was pl: — was 
without value to the owner; that the abandonment by the 
United States troops of the forts in the vicinity of Tucson was 
the inevitable loss to Grant of the entire property, and there- 
fire its destruction did him no injury. This ground of objection, 
we believe, is without reason or law to support it. The claim- 
ant suffered great loss. Its immediate and direct cause was 
the burning of his prope rty by order of Captain Moore ; that the 
same loss would have befallen him in another w ay is an illiberal, 
and we think illegal response to the claim for compensation. 
The property was of intrinsic value, and its worth to the enemy 
was the cause of its destruction. In a pecuniary point of view 
it may have been a matter of indifference to the claimant whether 
his property was destroyed or fell into the hands of the enemy ; 
Lut to the State it was of serious importance, and the Govern- 
ment preferred to pay its fair value rather than give its enemies 
the advantages of its possession. In such cases, to hold the 
property worthless, and deny damages on that ground, is to 
deny the constitutional right to compensation. — If the property 
is so circumstanced that unless destroyed the enemy would take 
it, then, on the principle contended for, no injury was done the 
owner; and unless the grounds were very strong indeed for 
believing that it would be so taken, the destruction is illegal, and 
the Government clearly not liable. 

It is the imminence of the danger, the pressing necessity, 
that gives the State the right to take private property ; yet, on 
this hypothesis, when the danger becomes a certainty, the 
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necessity inevitable, the Government is relieved from liability. 
The le: eal maxim, damnum absque injuria, would deteat the con- 
stitution: al provis ions securing compens: ition, if effect were 
given to it ina case like the one before the court. It has no 
application whatever when property is actuad/y taken tor publie 
use; and has been so held by the courts in numerous decisions. 
(See note in page L11, Sedgwick on the Measure of Damages. ) 
It is only when the property is fa/en that the Constitution 
provides for compensation; it makes no mention of indi4 
rect or conseque ‘ntial damage, and here only the maxim 
damnum absque injuria applies. When the grantees of a fran- 
chise, or the agent of the State, acts within the strict line of 
authority, and indirect damage results from their acts, here, 
then, is no liability-—it is damnum absque injuria, As when in 
grading a street, an embankment is raised, or the ground cut 
down, to the injury of an adjoining owner, but none of his land 
is netually taken, here the maxim applics. It is an injury tor 
which the : agent is not liable, for he acted ‘alain the line of his 
duty. The State is not liable, because the Constitution pro- 
vides for compensation only when property is actually taken 
for public use, and not for indirect injuries that may result fram 
its exercise of the right of eminent domain. 


The whole amount claimed is sixty-one 
thousand four hundred and eighteen 
dollars and forty-four cents, . . SO1,418 44 
From this sum deduct eleven entail 
two hundred and twenty-eight dol- 
lars, property not destroyed, ° $11,228 00 
One per cent. on fifty thousand pounds 
of corn and sixteen thousand pounds 
beans, charged at five cents pet 
WO, s «ss UG eee 660 00 
Charge of tr: insportation of ‘thirty -five 
thousand feet of lumber from the 
pineries, eo“ ee! See Soe eee 
Value of mill site and privilege of old 
ie sk. «2 we Gee «@ & a Bee ee 
Value of mill site and privilege of new 
i s" « oe eee ee ee, Se ee 
— 19,856 44 


$41,582 00 
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These deductions from the total amount claimed, leave the 
sum of forty-one thousand five hundred and cighty-two dollars 
Aas the damage that claimant is entitled to receive ot the 


> 


Government. 

Now, therefore, the court having considered the premises, it 
is ordered and adjudged that the said William S. Grant, the 
claimant, have and receive from the United States the sum of 
forty-one thousand five hundred and eighty-two dollars, to be 
paid in due course of law. 

Lonine J. dissented, and read a written opinion. 


BurKE ve. GUMMEY. 


A vendee of property taken expressly subject to a mortgage makes the 
deht his own; and if, on sale upon the mortgage, there is a deficiency which 
: - : a o's : 
the vendor is obliged to pay on his bond, the vendor may recover against the 


vendee. 


ry? ‘ . . . . 
Thomas A. Gummey, by indenture in the usual form, in 


consideration of 31000, conveyed to William A. Burke a house 
and fot, ** subject to the payment of a mortgage debt or sum of 
$1000, secured by indenture of mortgage given by the said 
Thomas A. Gunmey to Thomas Cain, dated the 17th day of 
January, 1857, recorded,” &e. 

Burke paid the cash consideration, accepted the deed, and 
entered into possession. Subsequently he sold the property 
subject to the same mortgage. The interest upon the mortgage 
became in arrear, and the holder sued it out and sold the mort- 
gaged premises at sheriff’s sale. The proceeds of the sale 
yielded only about S100 towards the payment of the mortgage. 
The holder of the mortgage entered judgment upon Gummey’s 
bond, and, under threat of execution, he paid the balance due 
on the bond. To recover the amount thus due, Gummey 
brought this suit against Burke, and in the District Court re- 
covered the full amount. A writ of error was taken to this 
judgment. 

The case was argued by George Junkin, Jr., Esq. for Gum- 
mey, and N. I. Sharpless, Esq. for Burke. 

The opinion of the court was delivered March 10, 1864, by 

Srrong J. This ease is ruled by Camphell vy. Thrum, 
8 Watts, 60, as well as by the principles laid down in Blank y. 
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German, 5 Watts & 8.36, and in Woodward’s Appeal, 2 Wright, 
322. We have no eases that are not reconcilable with the 
doctrine that one who purchases expressly subject to an incum- 
brance, as between the vendor and himself, makes the debt his 
own, wnd assumes to protect the vendor. Such assumption is 
in part, or in whole, the consideration of the conveyance to him. 
It would be strange were it not so. In this case, Gummey 
sold to Burke, for SLOVO, a lot, subject to a mortgage for 
$1000, given by the vendor. Burke obtained the lot for $1000 
less, because le took it expressly subject to the mortgage. — If, 
now, he can cast the payment of the mortgage upon his vendor, 
he does not take the lot incumbered, for he compels the vendor 
to take off the incumbrance, and indirectly recovers the con- 
sideration which he has paid. It is manifest such was not the 
understanding of the parties. It is a rational deduction from 
their language, and from the transaction, that the vendee un- 
dertook to protect the vendor against the debt that was secured 
by mortgage on the premises, 

Clearly, the promise to Burke to pay a debt due by Gummey, 
or to protect him against it, was not within the statute of 
frauds. 

The judgment is affirmed. 


Court of Appeals, New York. 
Joun Minmau ET AL. ve. JaAcoB SmHArp ET AL. 


By tur Covurr. SELDEN J.—In the present aspect of the 
case there are but two material questions presented for consid- 
eration: 1. Had the Common Council authority to grant to 
the defendants the right to construct and maintain a railway 
through Broadway, upon the terms specified in their resolution 
of Dee. 30, 1855? 2. Ifthat grant was not valid, have the 
plaintiffs shown such prospective special injury to their rights as 
entitles them to the relief granted by the Supreme Court ? 

The first question was distinctly presented to this court, and 
decided adversely to the validity of the grant, in the case of 
Davis v. The Mayor, \e., of New York (14 N.Y. 506). The 
position of the defendants’ counsel, that the decision in that case 
is not to be regarded as an adjudication upon this point, may 
be correct, as the judgment of the court, as finally pronounced, 

VOL. XXVI. NO, VI. 23 
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did not necessarily involve that question. Five of the judges, 
however, declared the resolution void; and I entertain no doubt 
of the correctness of that opinion. 

It is not necessary now to decide the question about which 
two of the judges in that case differed in opinion, involving the 
power of the Common Council, or of the Corporation of New 
York, in any manner, or under any limitation, to authorize the 
construction and use of railways in the streets of that city. 
This case involves, not the general power of the Corporation 
over the streets, but only the question whether the Common 
Council had authority to grant the particular privilege which 
the defendants claim. In determining that question, the provi- 
sions of the resolution granting those privileges must be regarded 
as indivisible. I allude only to the essential features of the 
plan. The thirteenth and fourteenth articles, which assume to 
authorize the creation of a joint stock association, and to provide 
for the transfer and forfeiture of shares, and the general manace- 
ment of the affairs of such association, may be disregarded, 
without touching upon the main objects of the resolution. 1, 
therefore, lay out of view those articles, as having no bearing 
upon the question as to the validity of those parts of the reso- 
lution upon which the defendants rely. The provisions giving 
the right to lay the track of the railway, determining its location, 
width, and manner of construction, the quality of the cars, the 
times of their running, the motive power to be used, the maxi- 
mum rates of toll to be charged, the amount of license fees to 
be paid, and the duration of the privileges granted, are all parts 
of a single scheme which are incapable of separation. The 
whole scheme is valid, or no part of it. These privileges, 
whether they create a monopoly or not, constitute a franchise. 
The definition of a franchise by Bouvier is ‘* a privilege conferred 
by grant from the Government, and vested in individuals.” 
Kent says (3 Com. 458): ‘ The privilege of making a road, 
or establishing a ferry, and taking tolls for the use of the same, 
is a franchise.” Railroads certainly do not form an exception 
(5 Paige, 45; 14 N. Y. 523). Monopoly is not an essential 
feature of a franchise. A corporation with banking pewers 
would be no less a franchise if there were no law restraining 
private banking, which alone gives to banking corporations the 
character of monopolies. 

The granting of franchises was a part of the prerogatives of 
the British Crown (Finch’s Law, 164), which, on the severance 
of the Colonies from Great Britain, became vested in the people ; 
and no franchise can be created in this State, without authority 
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to create it, derived from the people, through toe Legislature. 
The Corporation of New York can grant ferries (or at least, 
could do so, privr to the act of May 14, 1845, on this subject), 
because that power has been expressly granted to it (1 Hoff. 
Est. and Rights of the Corporation of N. Y. 275, 281, 286: 
Benson v. The Mayor, §e. 10° Barb. 223): but never has 
the Common Council been authorized to create a franchise of 
the character of that deseribed in the resolution under consid- 
eration. It follows, that the resolution, relating to a subject 
not within the powers of the body passing it, is merely void. 
On other grounds, without reference to its character, as 
creating a franchise, the resolution is equally objectionable. — It 
was not, as has been insisted, an act of legislation, but, on 
the contrary, it possesses all the characteristics of, and was, in 
fact, a contract. It was held to be a contract in the case of 
The People v. Sturtevant (9 N.Y. 2738), and but a slight ex- 
aminaticn of its provisions Is requisite to show the correctness 
of that decision. Prior to its acceptance by the defendants, the 
resolution was only a proposition, having no bindine force what- 
ever. , [t was certainly not thea a law; and since that time, the 
Common Council have taken no action upon it. Upon its 
acceptance, if valid, it beeame a contract between two parties, 
binding each to the observance of all its provisions. It was 
something more than a mere executory contract between the 
parties. It amounted, also, to an immediate grant of an 
interest, and it would seem a freehold interest in the soil of the 
street, to the detendants. The rails, when laid, would become 
a part of the real estate, and the exclusive right to maintain 
them perpetually is vested in the defendants, their successors 
and assigns. I say perpetually, because there is no limitation 
in point of time to the continuance of the franchise, and no 
direct power is reserved to the Corporation to terminate it. 
Indirectly, such termination might, perhaps, be effected, after 
the expiration of ten years, by making the exercise of the privi- 
leges so burdensome,’ through the increase of license fees, as to 
compel their abandonment. This, however, could be accom- 
plished only through the aid of the State Legislature; and if 
we assume that the laws of the State, in that respect, are to 
remain unchanged, the privileges granted are perpetual. The 
title to the rails, when permanently attached to the land, and 
such right in the land as may be requisite for their perpetual 
maintenance, are, therefore, granted to the defendants, by the 
resolution. The exclusive use of the rails, when laid, for the 
purpose for which they were designed, would also, as I think, 
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belong to the defendants. Other people might drive across 
them with ordinary carriages, but they weuld have no right to 
run cars upon them for their own convenience or profit. Any 
use which the public could have of them, not exercised through 
the defendant’s franchise, would depend upon the fact that the 
rails would not entirely exclude, from the ground they might 
occupy, the character of a public street. The public might 
continue to pass over the track (when not in use by the de- 
fendants), but that must be done with such inconvenience, more 
or less, as the rails might occasion. No direct benetit could be 
derived by the public, or individuals not interested in the road, 
from its construction, vtherwise than through the use of the 
“urs to be run upon it. I-direetly, other benefit might arise, 
and possibly of sufficient magnitude to overbalance the ineon- 
venience arising from its construction and use. Whether this 
would be so or not, is a question, the solution of which does 
not belong to this tribunal, and I should express no opinion in 
regard to it, if [ had formed any. So far as that question is 
wwelve «lin the present case, it is alre: ady conclusively determined 
against the defendants ; and my present purpose is only tu show 
the importance of the exclusive character, and the permanency 
of the powers conferred, or attempted to be conferred, upon the 
defendants, by the resolution. 

If that resolution should be sustained, no power would 
remain in the Corporation to remove the railway after its 
construction, if it should prove to be a nuisance, or to reduce 
the rate of fare, if it should be found unreasonably high, or to 
compel the introduction of any improved method of conveyance, 
if at any future time such method should be invented, without 
the con-ent of the defendants or their successors, and the powers 
of the Corporation over the street in many other respects would 
-be abridged. Those powers were given to the Corporation as 
a trust, to be held and exercised for the benefit of the public, 
from time to time, as oceasion might require, and they could 
neither be delegated to others, nor cffectually abridged ‘by any 
act of the corporate authorities. (The People v. Kerr, 25 How. 
P. R. 263: Presh. Church v. Mayor, &e., 5 Cow. 538; Coates 
v. Mayor, &e., 7 Id. 5853 Gozzler v. Corp. of Georgetown, 
6 Wheaton, 593.) Such trust, in this respect, is governed by 
the general principle that the duties of a trustee cannot be 
delegated without express power for that purpose conferred by 
the authorities of the trust.  (IIill on Trustees, 175, 540, 
Phil. ed. 1546.) 
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The defendant’s counsel insists that the resolution is not a 
contract, but a license, revocable at the pleasure of the Common 
Council. This position cannot be reconciled with the decision 
in The People vy. Sturtevant, supra 3 nor with the principle declared 
by the Supreme Court of the United States, in the Dartmouth 
College cases (4 Wheaton, 519), and other kindred cases, in 
substance, that grants of such franchises, though made by acts 
in form legislative, become, when accepted and acted upon, 
contracts not subject to be recalled or modified, except in 
accordance with express reservations contained in the grants. 
No such reservation is made by the resolution in question ; and 
the privileges which it grants, if not within the power of the 
Common Council, are already beyond the control of any future 
acts of that body. (Smith’s Com. §§ 252, 253.) No reser- 

vation of that kind, however, would have been of ‘any service, 
as it would not supply the defect of power. The resolution is 
therefore void, for the reason that it purports to create a fran- 
chise which the Common Council had no power to create, to 
vest in the defendants an exclusive interest in the street, which 
the Common Council had no power to convey, and to divest 
the Corporation of the exclusive control over the street, which 
has been given to it as a trust for the use of the public, and 
which it is not authorized to relinquish. 

The remaining question is, whether the plaintiffs have shown 
such prospective special injury to their rights as lik ly to result 
from the construction of the railway, if such construction should 
be allowed, as to entitle them to the perpetual injunction granted 
by the judgement appealed from. 

The material facts found by the judge at the trial bearing 
upon this question, are as follows, viz.: ** That the plaintiffs 
were severally owners and occupants of buildings fronting on 
Broadway, and of the lots of land upon which said buildings 
were erected, as particularly set forth in the complaint, and 
that the establishment of a railroad in Broadway would be 
specially injurious to said property of the plaintiffs, and other 
property similarly situated in the same part of Broadway. The 
defendants do not deny that they design to construct the rail- 
way, and threaten to enter upon Broadway and take up the 
pavement for that purpose, as alleged in the complaint, and they 
claim to justify their action in this under the resolution of the 
Common Council. There is no express finding either way upon 
the question (upon which the parties in their pleadings are at 
issue,) whether the plaintiffs own the fee simple of the lands 
in front of their respective buildings to the centre of the streets, 
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or not. If it should be considered that such title in the plain- 
tiffs was necessary to justify the finding that the railroads would 
be specially injmious to their property, this court would be 
bound to inter, in support of the finding, that that fact was 
established. (Carman v. Pultz, 21 N. Y.3 Grant v. Morse, 
22 id. B12.) It was held by this court in the case of The Peo- 
ple v. Kerr, supra, that the plaintifts had no title to the lands 
over which the streets passed in front of their lots, and therefore 
could not maintain an action to prevent the construction of a 
railroad in such streets. It appeared, however, in that case, 
that the land in front of the plaintiffs’ lots were taken for the 
streets, under the act of 1813, and it was held that where streets 
were opened under that act, the fee of the lands was vested 
the Corporation. In the present case it appears that all that 
part of Broadway which is below Union Place, was opened as a 
street prior to 1813; and no evidence is furnished to us of the 
extent of interest taken by the Corporation in streets so opened, 
We must therefore hold. in accordance with the general rules, 
that the proprietors of the adjoining lands own to the centre of 
the street. It is not found that the plaintiffs’ lots were situated 
below Union Place, but that fact was not questioned by the 
defendants’ counsel, except as to one lot: and if his statement 
as to that were correct, it would not impair the rights of the 
varties arising from tie ownership of the other lots. Even if 
it should be held that there is no distinction m respect to the 
title of the Corporation between streets opened prior to 1815, 
and those opened since that date, the general rule that the fee 
is vested in the Corporation would not be absolutely incom- 
patible with a remaining fee in adjoining proprietors, under 
special circumstances, and it must be inferred in support of the 
finding, if it could not otherwise be justitied, that such special 
circumstances had been shown. 

‘* Judgments are not reversed in this court, because the facts 
found by a referee or judge do not affirmatively sustain them. 
On the contrary, the judgments of subordinate courts are pre- 
sumed to be right, unless it appear that a rule of Jaw has been 
violated, after assuming that the facts have been viewed in the 
most evenenes light which the case will admit of.” (22 N.Y. 

324,825.) This rule also forbids our adoption of the inference 
cagnenel by the defendants’ counsel, that the injury to the 
pl: aintifts’ property, mentioned in the finding, might not arise 
from the obstruction of the street, but from making the way 
too easy to other parts of the city, or other cause too remote 
to constitute a ground of action. We can only infer from the 
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finding of an injury, that it is what the law regards as an injury, 
such inference not being expressly contradicted by any statement 
in the case. 

Assuming, therefore, as we must, from the ease, that the 
defendants were about to construct a railroad along Broadway, 
in front of the plaintiffs’ building, over lands of which the yh: ud 
the title, subject to the easement of the street, and that such 
railroad, when constructed, would be specially injurious to the 
pl: aintiffs’ property, the right of the plaintiffs to a perpetual 
injunction to prevent such injury would appear to be free from 
doubt. Judge Story, speaking of private nuisances which will 
justify the interference of a court of equity, says: ** There must 
be such an injury as from its nature is not susceptible of being 
adequately compensated by damages at law, or such as, trom 
its continuance or permanent mischief, must be a constantly 
recurring grievance, which cannot be otherwise prevented but 
by injunction.” (2 Story’s Eq. § 925.) In the ease of JWi/- 
liams v. The New York Central Railroad Company (160N. Y. 
91-111), which was a case similar to the present, except that 
the railroad had been built, and was in use, and damages were 
claimed for past injuries, as well as perpetual injunction against 
their continuance, it was said, in the opinion of the court, 
‘although the plaintiff had a remedy at law for the trespass, 
yet, as the ieasisoea was of a continuous nature, he had a right 
to come into equity, and to invoke its restraining power to pre- 
vent a multiplicity of suits, and can, of course, recover his 
damages as incidental to this equitable relief.” The application 
in such eases is as appropriate to prevent injury where it is threat- 
ened, as to arrest it after it has been commenced. (Corning vy. 
Lowerre, 6 John. ch. 439; Angel on Highways, § 285; 2 
Story’s Eq. §§ 825, 826, and 921.) 

It is insisted by the defendants’ counsel that the finding of 
the judge at the special term, shows that the injury complained 
of was a public, and not a private nuisance, and that conse- 
quently a private action to prevent or restrain it could not be 
maintain d. It is not an available objection to actions of this 
nature, that the wrong complained of constitutes a public nui- 
sance, provided the plaintiffs are subjected by it to any special 
injury, not common to the public, or to large classes of people. 
(Doolittle v. Supe rvisors of Broome County, Ls N. Y. 160; 
Corning v. Lowerre, 6 John. ch. 439; 2 Story’s Eq. § 924, a; 
2 Waterman’s Ed. on Injunctions, 267, 268.) This: principle 
is not controverted, but it is insisted that the finding that the 
railroad ¢* will be specially injurious to the preperty of the 
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plaintiffs, and other property similarly situated in the same 
part of Broadway,” shows the case to be one of public nuisance 
only, without any special injury to the plaintiffs ; that the find- 
ing of a special injury to one and to others similarly situated, 
is the finding of a common and like injury to all, and that 
‘*such a common injury is a common or public nuisance.” 
This is not a fair interpretation of the finding at the special 
term: and is entirely inadmissible under the liberal rule appli- 
cable to such cases, laid down in Carman vy. Pultz, and Grant 
v. Morse, above referred to. The fair meaning of the language 
is, that the railroad would be specially injurious to the property 
of each of the plaintiffs, in severalty, and in like manner spe- 
cially injurious to the separate property of others similarly 
situated ; that although the cause of the injury would be com- 
mon, the special injury of each would be several and direct, 
and not merely consequential. This interpretation of the lan- 
guage in question, which is the natural and obvious one, when 
it is read in connection with the other facts of the case, answers 
the objection of the defendants’ counsel, and renders it unneces- 
sary to examine particularly the numerous cases referred to on 
the argument. In none of them has it been held that an injunc- 
tion to prevent a public nuisance could not be obtained by a 
private individual suffering, or likely to suffer, a special injury 
from it, not common to other people, under circumstances which 
would entitle the same person to an injunction if the nuisance 
were a private one merely. 
The judgment of the Supreme Court should be affirmed. 





United States District Court. 


Tue STEAMER Artes.—( PRIZE. ) 


What constitutes signal distance, within the meaning of the act regulating 
the distribution of prize money, and herein of guns and rockets, 


SpracuE J.—This vessel and her cargo have been con- 
demned. The actual captor was the United States steamer 
Stettin, A.V. Lieut. Devens. Certain vessels of the navy 
claim to share in the proceeds with the Stettm. Their right 
to participate is the question now for decision. The only 
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one of these vessels which claims to have been within direct 
signal distance is the Memphis. 1 will consider her case first. 

The Stettin was the most northerly of the vessels composing 
the blockading squadron off Charleston, and was stationed at 

dull’s Bay, something like twenty miles to the northward of 
the fl: ag-ship. A little after midnight, on the morning of the 
28th of March, there being a thick foe, she saw the light of 
steamer attempting to runin. The Stettin slipped immediately, 
and stood outside of the chase, to cut her off from the inlet, and 
to prevent her going out to sea, and threw up one or two rockets 
and fired two guns at the chase; but the fog setting in thick, 
lost sight of her. The Stettin remained on the watch until 
daybrea: *, When she saw the chase ashore in the bay, boarded 
her with boats, and took possession. The prize proved to be the 
steamer Aries, bound from St. Thomas to Wilmington, with a 
valuable cargo. The Stettin fired no guns, and made no signals 
after day break. 

The officers of the Aries h: aving been brought in, have given 
their evidence. They say that no vessel was within sight, or, s 
far as they know, within signal distance, from the time a vy 
were seen until the capture, and that they heard no guns and 
saw no lights except from the Stettin. The evidence of the 
commander and officers of the Stettin was to the same effect. 
The Memphis was stationed at Rattlesnake Shoals. Her dis- 
tance from the station of the Stettin is variously stated; the 
nearest being nine miles in an air line, and by the course of 
vessels, from twelve to eighteen miles. The U.S. schooners 
Blunt and America were both about one mile nearer than the 
Memphis, at least by the course vessels must take. Neither of 
them heard guns, or saw lights, or claim to haye been within 
sigral distance, or to share in the prize. Mr. Curtis, the 
executive officer of the Memphis, has given his testimony 
before the commissioner here. He says that he was below, and 
neither heard or saw anything, but was told, the next morning, 
that lights had been seen ia the direction of the Stettin. He 
adds that he did not consider the Memphis to be within signal 
distance ; that the Stettin could not be seen by day except trom 
the mast-head, and neither flags ror costen lights could be 
made out from her under the most favorable circumstances. 
Interrogatories have been sent to the Memphis, and to her 
commander, Lieut. Watmough, but no answers have been re- 
ceived. Lieut. Watmough replied by letter to the U.S. Attorney 
that his recollections were not sufficiently distinet for answer- 
ing the interrogatories, and adds that he saw the light of a 
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rocket and the flash of a gun from the Stettin, but the fog 
closed in so thick that he saw no more. It was his duty to 
answer the interrogatories to the best of his recollection and 
belief, and his letter is not testimony; but, as his officers and 
crew are interested, I will consider whether, if full testimony 
should result in putting the matter where his letter puts it, it 
would avail the Memphis. If so, | might entertain a motion 
for further proof. According to his letter the light of a rocket 
was seen, and the flash of a gun, but no report was heard, and 
it does not appear that the direction of the rocket was observed ; 
and probably, in the fog, only the glare of its light was seen. 
The Memphis made no attempt to reply by gun, rocket, or 
otherwise, or to get under way. She could only have con- 
jectured, at the time, from what vessel the lights proceeded, 
and learned the fact the next day when she heard the circum- 
stances of the capture. 

The question, then, is reduced to this—the Memphis was too 
far distant to make out flags or costen lights, or to hein 3 in that 
state of the wind and we ather, the report of guns of the calibre 
of those on board the Stettin, but was near enough to see the 
flash of a gun and the light of a rocket in the air. It is to be 
observed that the capture was made by daylight, when the 
evidence shows there was no pretext for saying that any signals 
could be seen. But I will take the most favorable view for the 
Memphis, and include the whole time from the sighting of 
the Aries until the capture. Can the Memphis be considered 
as ‘* within signal distance” in the meaning of the statute ? 
Evidence has been taken from the pr incipal officers of the 
vessels off Charleston, and especially of Commodores Turner 
and Godon, the sucessive commanding officers of that squadron, 
on the subject of signals and signal distances. Some of them 
say that they do not consider guns and rockets to come within 
the term signal distance. Others speak of vessels as not 
within signal distance unless guns and rockets be included. 
Others again, and perhaps the larger number, and among 
them the two commodores, include guns and rockets, with 
positiveness. No system of signalling by guns and rockets 
has been adopted by the Navy Department, or is in general 
use. What use has been made of guns and rockets for 
that purpose is by special order of the. Commander of each 
squadron. In pine squadron off Charleston the utmost extent 
to which it has been carried seems to be this,—single rockets 
were to be thrown in the direction the blockake runner was 
taking. One witness says that three rockets indicated the ap- 
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proach of a ram. No one says that asingle gun has any 
spec ial signification ; but is is s said that if two guns are heard 
in rapid succession, it is the duty of the vessel hearing them to 
go immediately and ascertain the cause of the firing. This 
does not, in my opinion, amount to a system of signals by guns 
and rockets, of such a character as to satisfy the requirements 
of the statute regulating the distribution of prize money. 

Whether such a system might not be established, I do not 
undertake to determine. The Memphis did not even hear a 
gun, but merely saw the glare of one gun and rocket as re- 
fracted through the fog. The claim, therefore, of the Memphis, 
must be disallowed. 

The flag-ship New Tronsides and the Powhattan, Canandaigua, 
Housatonic, and other vessels of the blockading squadron, have 
also put in claims to share in the proceeds. They place 
their claims on two grounds: first, that of co-operation in a 
common enterprise of blockade, which, they contend, makes 
them captors of all vessels tobe by any ship of the squadron 
in an attempted breach of the blockade, irrespective of the 
question of aonad distance. This ground of claim was fully 
considered by this court, and disallowed in the case of the Che- 
rokee. Their other ground of claim is, that, although they were 
not themselves within direct signal distance of the Stettin, yet, 
if the Memphis was within signal distance of the Stettin, she 
could repeat the signals to the vessels nearest to her, and thus 
they could pass through the fleet. It is sufficient to say that 
the first link in the chain fails, as the Memphis herself’ is 
decided net to have been within signal distance ; and if she had 
been, I should very much doubt whether the ability to receive 
signals by repeating can be held to bring a vessel within the 
benefits of the statute. The decree must be, that no vessel of 
the navy is entitled to share with the Stettin in the distribution 
of the proce eeds. 

No special counsel appeared for any of the contesting parties, 
though opportunity was offered te the parties to be so repre- 
sented. The whole cause was presented, by consent, by the 
United States Attorney. 
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United States Supreme Court:—December Term, 1863. 


Ex parte, in the matter of Crement L. Vatianpicnam, 
Petitioner : on petition for a Writ of Certiorari to the Judge 
Advocate-General of the Army of the United States. 


There is no analogy between the power of the United States Court to issue 
writs of certiorari, and the prerogative power by which they issue in England. 

United States courts derive such power solely from the Constitution and 
Congressional! legislation. 

Such petitions are not within the letter or spirit of the grants of appellate 
jurisdiction to this court. 


A militery commission is not a court, within the meaning of Section 14 of 
Act of 1789, 


This court has no power to originate a writ of certiorari, or to review or 
pronounce any opinion upon the proceedings of a military commission. 

Affirmative words in the Constitution, giving this court original jurisdiction 
in certain cases, must be construed negatively as to all other cases. 


Tne petitioner was, on May 5, 1863, arrested at his resi- 
dence, taken to Cincinnati, and, on the next day, arraigned 
before a military commission, appointed by Major-General 
Burnside, commanding the military department of Ohio, on a 
charge of having expressed sympathies for those in arms against 
the United States Government, and for having uttered, in a 
publie speech, disloyal sentiments and opinions. The petitioner 
refused to plead, and denied the jurisdiction of the commission, 
A plea of ** not guilty ” was therefore entered by the order of 
the commission, and the trial proceeded. Seven members of 
the commission were present, and tried the charge according 
to military law. The prisoner called and cross-examined wit- 
nesses ; had the aid of counsel, and made a written argument. 

The finding and sentence were, that the petitioner was guilty 
of the substantial charges, and that he be placed in close con- 
finement in some fortress of the United States, there to be kept 
during the remainder of the war. General Burnside approved 
the finding and sentence, and designated Fort Warren as the 
place of confinement. On May 19, 1863, the President, in 
commutation of the sentence, directed the prisoner to be sent 
beyond our military lines, which order was executed. 

Mr. Justice Wayne delivered the opinion of the court, in 
which Nelson J. concurred. After giving a detailed statement 
of the facts abovebriefly set forth, they continue as follows :— 


‘¢Tt has been urged in support of the motion for the writ of 
certiorari, and against the jurisdiction of a military commission 
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to try the petitioner, that the latter was prohibited by the 30th 
section of the act of March 30, for enrolling and calling out 
the national forees—Stat. at Large, 12th vol. 736—as the 
crimes punishable in it by the sentence of a court-martial or 
military commission, applied only to persons who are in the 
military service of the United States, and subject to the articles 
of war. And also, that by the 3d_ section of the 3d article of 
the Constitution, that all crimes, except in cases of impeach- 
ment, were to be tried by juries in the State where the crime 
had been committed, and when not committed within any State, 

at such place as Congress may by law have directed. And that 
the military commission could have no jurisdiction to try the 
petitioner, as neither the charge against him, nor its specific a- 
tions, imputed to him any offence known to the law of the land. 
That General Burnside had no authority to enlarge the juris- 
diction of a military commission by the general order number 
thirty-eight, or otherwise. General Burnside acted in’ the 
matter as the general commanding the Ohio department, in 
conformity with the instructions for the government of the 
armies of the United States, approved by the President of the 
United States, and published by the Assistant Adjutant-Gen- 
eral, by order of the Secretary of War, on the 24th of April, 
1865.! 

‘¢ It is affirmed in the 13th paragraph of the Ist section of 
these instructions, that military jurisdiction is of two kinds. 
First, that which is conferred and defined by statute: seeond, 
that which is derived from the common law of war. ¢ Military 
offences, under the statute, must be tried in the manner therein 
directed ; but military offences which do not come within the 
statute, must be tried and punished under the common law of 
war. The character of the courts which exercise these jurisdie- 
tions, depends upon the local law of each particular county.’ 

‘¢In the armies of the United States, the first is exercised 
by courts-martial, while cases which do not come within the 
‘rules and regulations of war,’ or the jurisdiction conferred by 
statute or court-martial, are tried by military commissions. 
These jurisdictions are applicable, not ‘only to war with foreign 
nations, but to a rebellion, when a part of a country wages 
war against its legitimate government, secking to throw off all 
allegiance to it, to set up a government of its own. 





1 They were prepared by Francis Leiber, LL. D., and were revised by a 
board of officers, of which Major-General E. A. Hitchcock was President. 
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‘¢ Our first remark upon the motion for a certiorari is, that 
there is no analogy between the power given by the Constitution 
aid law of the United States to the Supreme Court, and the 
other inferior courts of the United States, and to the judges of 
them to issue such processes, and the prerogative power by 
which it is done in England. The purposes for which the writ 
is issued are alike, but there is no similitude in the origin of 
the power to do it. In England, the Court of King’s Bench 
has a superintendence over all courts of an inferior criminal 
jurisdiction, and may, by the plentitude of its power, award 
a certiorari’ to have any indictment removed and brought before 
it; an! where such certiorari is allowable, it is awarded at the 
instance of the king, because every indictment is at the suit of 
the king, and he has a prerogative of suing in whatever court 
he pleases. The courts of the United States derive authority 
to issue such a writ from the Constitution, and the legislation of 
Congress. ‘To place the two sources of the right to issue the 
writ in obvious contrast, and in application to the motion we 
are considering for its exercise by this court, we will cite so 
much of the third article of the Constitution as we think will 
best illustrate the subject. The judicial power of the United 
States shall be vested in the Supreme Court, and in such infe- 
rior courts as the Congress may, from tine to time, ordain and 
establish. The judicial power shall extend to all cases in law 
and equity, arising under the Constitution, the law of the 
United States, and treaties made or which shall be made under 
their authority ; to all cases affecting embassadors, other public 
ministers and consuls, &e., &e., and in all cases affecting em- 
bassadors, other ministers and consuls, and those in which a 
State shall be a party, the Supreme Court shall have original 
jurisdiction. In all the other cases before mentioned, the Su- 
preme Court shall have appellate jurisdiction, both as to law 
and fact, with such exceptions, and under such regulations, as 
the Congress shall make. Then Congress passed the act to 
establish the judicial courts of the United States—Ist Stat. at 
Large, p. 75, chap. 20—and in the 13th section of it declared 
that the Supreme Court shall have exclusively all such jurisdic- 
tion of suits or proceedings against embassadors or other public 
ministers or their domestics, or their domestic servants, as a 
court of law can have or exercise consistently with the laws of 
nations, and original but not exclusive jurisdiction suits brought 
by embassadors, or other public ministers, or in which a consul 
or vice-consul shall be a party. In the same section the Su- 
preme Court is declared to have appellate jurisdiction in cases 
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hereinafter expressly provided. In this section, it will be per- 
ceived that the jurisdiction given, besides that which is mentioned 
in the preceding part of the section, is an exclusive jurisdiction 
of suits or proceedings against embassadors or other public 
ministers or their domestics or domestic servants, as a court of 
law can have or exercise consistently with the laws of nations, 
and original, but not exclusive, jurisdiction of all suits brought 
by embassadors, or other public ministers, or in which a consul 
or vice-consul shall be a party, thus guarding them from all 
other judicial interference, and giving to them the right to pros- 
ecute for their own benefit in the courts of the United States. 

Thus substantially reaffirming the constitutional declaration that 
the Supreme Court had original Jurisdiction in all cases affecting 
embassadors and other public ministers and consuls, and those 
in which a State shall be a party, and that it shall have appel- 
late jurisdiction in all other cases before mentioned, both as to 
law and fact, with such exceptions, and under such relations, 
as the Congress shall make. 

‘* The appellate powers of the Supreme Court as granted by 
the Constitution, are limited and regulated by the acts of Con- 
gress, and must be exercised subject to the exceptions and regu- 
lations made by Congress. Durousseau vy. The United States, 6 
Cranch, 314; Barney v. Mercier, 5 How. 119; United States 
v. Currey, 6 How. 113; Forsyth v. United States, 9 Wow. 57. 
In other words, the petition before us we think not to be within 
the letter or spirit of the grants of appellate jurisdiction to the 
Supreme Court. It is not in law or equity within the meaning 
of those terms as used in the third article of the Constitution. 
Nor is a military commission a court within the meaning of the 
14th section of .he judiciary act of 1789. That act is denom- 
inated to be one to establish the judicial courts of the United 
States, and the 14th section declares that all the * before- 
mentioned courts’ of the United States shall have powcr to 
issue writs of scire fucias, habeas corpus, and: all other writs not 
specially provided for by statute, which may be necessary for 
the exercise of their respective jurisdictions agreeably to the 
principles and usages of law. The words in the section, ¢ the 
before-mentioned’ courts, can only have reference to such 
courts as were established in the preceding part of the act, and 
excludes the idea that a court of military commission can be 
one of them. Whatever may be the force of Vallandighain’s 
protest, that he was not triable by a court of military commis- 
sion, it is certain that his petition cannot be brought within the 
fourteenth section of the act ; and further, that the court cannot, 
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without disregarding its frequent decisions and interpret: ition of 
the Constitution in respect to its judicial power, originate a writ 
of certiorari to review or pronounce any opinion upon the pro- 
ceedings of a military commission. It was natural, before the 
sections of the third article of the Constitution had been fully 
considered in connection with the legislation of Congress, 
giving to the courts of the United States power to issue writs 
of scire facias, habeas corpus, and all other writs not specially 
prov ided for by statute, which might be necessary for the exer- 
cise of their respective jurisdiction, that by some members of 
the profession it should have been thought, and some of the 
early judges of the Supreme Court also, that the 14th section 
of the act of 24th September, 1789, gave to this court a right 
to originate processes of habeas corpus ad subjiciendum, writs 
of certiorari to review the proceedings of the inferior courts as 
2 matter of original jurisdict’on, without being in any way 
restricted by the constitutional limitation that in all cases affect- 
ing embassadors, other public ministers and consuls, and those 
in which a State shall be a party, the Supreme Court shall have 
original jurisdiction. This limitation has always been con- 
sidered restrictive of any other original jurisdiction. The rule 
of construction of the Constitution being, that affirmative 
words in the Constitution declaring in what cases the Supreme 
Court shall have original jurisdiction, must be construed 
negatively as to all other cases—1 Cranch, 137; 5 Peters, 
284: 12 Peters, 637; 9 Wheaton: 6 Wheaton, 264. The 
nature and extent of the court’s appellate jurisdiction, and its 
want of it to issue writs of habeas corpus ad subjiciendum, have 
been fully discussed by this court at different times. We do not 
think it necessary, however, to examine or cite many of them 
at this time. We will annex a list to this opinion distinguishing 
what this court’s action has been in cases brought to it by 
appeal from such applications as have been rejected, when it 
has been asked that it would act upon the matter as one of 
original jurisdiction. Jn the case ex parte Milburn, 9 Peters, 
704, Chief Justice Marshall said, as the jurisdiction of the 
court is appellate, it must first be shown that it has the power 
to award a habeas corpus. In er parte Keene, 14 Howard, the 
court denied the motion, saying that the court’s jurisdiction to 
award the writ was appellative, and that the case had not been 
so presented to it, and for the same cause refused to issue a 
writ of certiorari, which in the course of the argument was 
prayed for. In er parte Metzgero, 5 How. 176, it was 
determined that a writ of certiorari could not be allowed to 
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examine a commitment by a district judge, under the treaty 
between the United States and France, for the reason that the 
judge exercised a special authority, and that no provision had 
been made for the revision of his judgment. So does a court 
of military commission exercise a special authority. In the 
‘ase before us, it was urged that the decision in Metzgero’s case 
had been made upon the ground that the proceedings of the dis- 
trict judge was not judicial m its character, but that the pro- 
ceedings of the military commission were so; and, further, it 
was said that the ruling in that case had been ov rruled by a 
majority of the judges in Raine’s case. There is a misappre- 
hension of the report of the latter case; and as to the judicial 
character of the proceedings of the military commission, we cite 
what was said by the court in the case of Ferreira, 13 
Howard, 48. 


‘¢* The powers conferred by Congress upon the district judge 
and the secretary are judicial in their nature, tor judgment and 
discretion must be exercised by both of them; but it is not 
judicial in either case, in the sense in which the judicial power 
is granted to the courts of the United States.” Nor cannot it 
be said that the authority to be exercised by a military com- 


mission is judicial in that sense. It involves discretion to 
examine, to decide and sentence, but there is no original 
jurisdiction in the Supreme Court to issue a writ of habeas 
corpus ad subjuciendum to review or reverse its proceedings, or 
the writ of certiorari to revise the proceedings of a military 
commission. 

‘* And as to the President’s action in such matters, and those 
acting in them under his authority, we refer to the opinions ex- 
pressed by this court in the cases of Martin vy. Mott, 12 
Wheaton, 14 pages, 28 to 35 inclusive, and Hynd vy. Hoover, 
20 Howard, page 65, &e. 

‘¢For the reasons given our judgment is, that the writ of 
certiorari prayed for to revise and review the proceedings of the 
military commission, by which Clement L. Vallandigham was 
tried, sentenced, and imprisoned, must be denied, and so we do 
order accordingly.” 
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RECENT ENGLISH CASE. 


Hau v. Barrows. 
Partnership—Trade mark—Good-will of business— Valuation. 


In the valuation of the “stock,” and other property of a manufacturing 
firm, to ascertain the share of a deceased partner, the good-will of the business, 
and also a trade-mark or brand stamped on the articles manufactured by the 
firm which has reputation and currency in the market as a well-known sign of 
quality, are properly included as distirict subjects of value. 

The jurisdiction of the Court of Chancery, in the protection of trade-marks, 
does not rest upon fraud committed by a defendant, but rests upon property. 

The law relating to local and personal trade marks considered. 


This was an appeal from a decision of the Master of the 
Rolls (reported 11 Weekl. Rep. 525). The facts are sufti- 
ciently stated in the former report, and in the Lord Chancel- 
lor’s judgment. 

The questions in the case were, whether the good-will in the 
business of a manufacturing firm, and also a trade-mark or brand 
stamped on the articles manufactured by the firm, should be 
taken as distinct subjects of value in ascertaining the amount to 
be paid under partnership articles by a surviving partner in 
respect of the share of a deceased partner. 

The Master of the Rolls held that the good-will of the busi- 
ness should be sold to ascertain the value of the share in 
question, but that the trade-mark, being a personal and not a 
local trade mark, could not be taken as a distinct subject of 
value. 

. The plaintiffs, the executors of the deceased partner, pre- 
sented a petition of re-hearing. 

The Attorney-General (Sir R. Palmer), Q. C., Selwyn, 
Q. C., and Eddis, tor the plaintiffs, contended that the good- 
will and the trade-mark could not be dissociated from the 
business. The trade-mark was an asset of the partnership. 
When a trade-mark always accompanied a business it was a 
stamp of the good-will of the business before the world. Motley 
v. Downman, 3 My. & Cr. 1; Churton y. Douglas, Joh. 174, 
7 W. R. 365; Robertson v. Quiddington, 28 Beay. 529; The 
Leather Cloth Company v. The American Leather Cloth Com- 
pany, 1 Hem. & M. 271, 11 W. R. 931 (reversed on appeal, 
ante, 289). 


Recent English Case. 347 


Hohhouse, Q. C., and Fischer, for the defendants, supported 
the decision of the court below, and contended that the business 
could not be sold as a going concern with the good-will 
attached : Crutwell y. Lye, 17 Ves. 835; Cook v. Collingridge, 
Jac. 607: Furr vy. Pearce, 3 Madd. 74: Hail v. Hall, 20 
Beav. 139; Wedderburn vy. Wedderburn, 22 Beav. 84: Ham- 
mond v. Douglas, 5 Ves. 539. Even though the thing to be 
sold was a business with a good-will, yet the trade-mark was a 
personal right, not a matter of property, and could not be 
sold. Collins Co. v. Brown, 3K. & J. 425, 5 W. RR. 676; 
Perry v. Trueftt, 6 Beay. 66; Singleton y. Bolton, 3 Doug. 
293; Clark v. Mocs 11 Beavy. 112 The following cases 
showed the distinction between local and personal trade-marks : 
Motley v. Downham (ubi sup.) 3; Ex parte Thorold, 3 M. D. 
& De G. 292; Hopkins v. Hitchcock, 11 W. R. 597. The 
law as to property in trade-marks was also illustrated by the 
following cases: Southern v. How, Pop. 148; Lewis vy. Lang- 
me 7 _ 421; Webster vy. Webster, 3 Sw. 490 n: Blanchard 

Hill, Atk. 454; Crawshay Vv. Thompson, 4 M. &. «. 
B57 3 3 Papasan ° For, 3 My. & Cr. 338: Welch Vv. Knott, 
4K. & J. 747. The result of the authorities showed that in 
directing a valuation, no value should be put on the good-will 
or the trade-mark, but the surviving partner was entitled to 
take them without paying anything. 

The Attorney-Ge neral, in reply, referred to the Emperor of 
Austria v. Day and Kossuth, 9 W. R. 712: Smith v. Everitt, 
27 Beav. 446, 605; Mellersh v. Keen, 27 Beay. 236; Bradbury 
v. Dickens, 27 Beay. 53. 

Dec. 21.—The Lorp CHancettor. By the articles of 
partnership between the defendant, Mr. Barrows, and the late 
Mr. Joseph Hail, dated the 3d day of May, 1847, it was, in 
effect, provided that in case either of the partners should die 
during the partnership, and should not nominate a son to suc- 
ceed him, the surviving partner should have the option of 
taking to himself all the stock belonging to the partnership on 
paying to the personal representatives of the partner so dying 
the amount or value of the share of such deceased partner. It 
is clear that the word ‘* stock ” includes all that the articles 
declare should constitute the capital of the partnership, and 
which capital the articles state was to comprise ‘* the ironworks, 
with the houses, lands, mines, and premises adjoining and 
belonging to the partnership, including the machinery and 
apparatus attached thereto, and the stock-in-trade, implements, 
tools, and other property belonging to the business.” The 
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partnership expired by efHuxion of time on the 7th day of May, 

1858, but the business was carried on by the defendant and 
Mr. Hall, down to the death of the la tter, in January, 1862, 
on the same terms and in the same manner as before, without 
any new articles or agreement. This bill has been filed by 
the executors of Mr. Hall for an account of the partnership 
dealings and transactions, and it prays that the partnership 
business, and all the stock, good-will, property, and eflects 
thereof, may be sold under the direction of the court. The 
Master of the Rolls has directed a sale of the iron works, busi- 
ness, good-will, and property of the partnership as a going 
concern, and he has appointed a manager to continue and 
conduct the business in the meantime. It was stated at the 
bar that this sale was directed as the best mode of ascertaining 
the value of the property, and that it was not intended to de- 

prive the surviving partner of his right to take the share of the 
deceased partner, a right which he is desirous of exercising : 
but I cannot understand how a sale can be used merely for the 
purpose of ascertaining the value. If it be intended to make 
the surviving partner outbid every other offer, great and unjust 
exaction may be the result; and, on the other hand, if the 
object of the sale be known, bona Jide bidders will not be likely 
to attend, and the purpose of the sale will be entirely frustrated. 
Inasmuch, therefore, as the plaintiffs are willing that the de- 
fendant shall buy the stock ata valuation, and as the defen- 
dant by his counsel has given an undertaking to the court that 
he will purchase all that the court shall find to be the stock of 
the partnership, at such prices as the court shall fix to be the 
value, I must direct that the value of the property shall be as- 
certained in chambers in the usual manner. But the defendant 
objects that the good-will of the business, and also a certain 


‘trade-mark used by the partnership, ought not to be included 


in the valuation. The Master of the Rolls was of opinion that 
the good-will must be included in the sale, but that the trade- 
mark could not be sold. ‘The cireuinstances attending the trade- 
mark are these :—The iron-works in question were, in the year 
1836, carried on by the testator, Joseph Hall, the defendant 
Barrows, and one Richard Bradley, in partnership, under the 
firm of Bradley, Barrows & Hall. In the year 1844, Bradley 
having retired, one John Joseph Bramah became a partner, 
and a new partnership was formed, under the style of Bramah, 
Barrows & Hall. This continued till the death of Mr. Bramah, 
in 1847, when a new partnership was formed, under the style 
of Barrows & Hall. The business of these several partnerships 
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was extensive, and the firm of Bradley, Barrows & Hall began 
by marking all, or the greater part, of the iron manufactured 
by them, with a particul: w mark, or brand, consisting of the 
letters B. B. HL. and a crown, the letters being the initials of 
the partnership firm. This trade-mark was continued by the 
two succeeding partnerships, and, as I collect, is now used by 
the manager appointed by the court. The iron being of supe- 
rior quality, the mark or brand has become well known in the 
market, and the right to use it is represented as now being of 
considerable value. The Master of the Rolls, in his judgment, 
has entered at some length upon the subject of trade-marks. If 
I understand him rightly, His Honor has divided trade-marks 
into local marks—7. e., marks which indicate that the articles 
branded were made at a particular place ; and personal marks— 
7. €., marks which express that the article branded is made by 
a particular person or firm. The Master of the Rolls is of 
opinion that the right ‘to use local trade-marks may be sold 
with the manufactory or works to which such marks refer; but 
that the right to use personal trade-marks ought not to be 
sold, because the use of them by any other person than the 
person denoted by the trade- mark would be a false re presenta- 
tion to the public. But it must be borne in mind that a name, 
though originally the name of the first maker, may, in time, 
become a mere trade-mark or sign of quality, and cease to 
denote or to be current as indicating that any particular person 
is the maker. In many eases, a name once affixed to a manu- 
factured article continues to be used for generations after the 
death of the individual who first aftixed it. In such cases the 
name is accepted in the market either as a brand of quality, or 
it becomes the denomination of the commodity itself, and is no 
longer a representation that the article is the manufacture of | 
any particular person. The case of Millington v. Fox, ubi 
supra, affords an example of the manner in which the name of 
the original manufacturer, being branded on the article made, 
becomes in time a mere indication of the quality. In that case, 
the word ‘* Crowley,” and the words ‘* Crowley Millington” 
had been used for a great many years—the first by a person 
named Crowley, who “invented a particular mode of manufae- 
turing steel more than a century ago, and the words ** Crowley 
Millington” by a firm of Crowley & Millington, who succeeded 
him—as brands or marks on steel manufactured by them. The 
bill was filed by two persons of the name of Millington, who 
were descendants of the original Millington, and who used the 
same mode of manufacturing steel, and the same marks or 
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brands. It appeared that the defendants had used the marks 
in ignorance of the existence of the plaintiffs’ firm, and of the 
origin of the marks themselves, believing them to be marks used 
universally in the steel trade; but a perpetual injunction was 
granted, on the ground that the plaintiffs were entitled to the 
exclusive use of the marks in question. This case not only 
shows how the name of the first maker may become a mere sign 
of quality, but is very important as establishing the principle 
that the jurisdiction of the court in the protection of trade-marks 
rests upon property, and that fraud in the defendant is not nec- 
essary for the exercise of that jurisdiction. In the present case, 

it appears to me to be clear, that the brand introduced by the 
original partnership, i in 1836, and which has ever since “been 
weed, consisting of the three initial letters B. B. H., surmounted 
by a crown, has become, and now is, a mere trade-mark or 
symbol, and is no longer regarded or passes current in the 
market (if it ever did,) as a guarantee or representation that 
the goods so marked are the manufacture of the original 
partnership of Bradley, Barrows & Hall. If it were not so, 
the firm of Hall & Barrows would not be entitled to use those 
initials, which they had done as matter of right ; and this case 
must be determined upon the assumption that their partnership 
was so entitled. The distinction between a name and a trade- 
mark must be observed. If a name, impressed upon a vendible 
commodity, passes current in the market as a statement or 
assurance that the commodity has been manutactured by a par- 
ticular person, the court would not sell and transfer to another 

person the right to use the name simply, and without addition ; 
but if it sold the business or manufacture carried on by the 
owner of the name, it might give to the purchaser the right to 
represent himself as the successor in business of the first maker, 


‘and in that character to use the name. But in the case before 


me, it 1s clear that the letters which form the trade-mark in 
question, ceased to be the initials of the partnership firm since 
the beginning of the year 1847, when the new style of Barrows 
& Hall was adopted. How the new partnership of Barrows & 
Hall acquired the right of using the brand, does not appear ; 
but the mark must h: ave been used by them, and must have 
been current in the market as a brand of quality, and not as 
indicating that the iron was manufactured by the original firm. 
In fact, there is no evidence that the mark was ever current, or 
accepted in the market as a representation of the persons who 
marufactured, or of the place of manufacture, or otherwise than 
as a brand of quality. There is nothing in the answer or evi- 


Recent English Case. 351 


dence to show that the iron marked with these initials has, or 
ever had, a reputation in the market, from the fact that it was 
believed to be the actual manufacture of one of the two original 
firms. And if I adopted the distinction drawn by the Master 

ot the Rolls between local and personal trade-marks, I should 
be more inclined to treat this mark as incident to the possession 
of the Bloomfield Iron-works ; for it has been used by the sue- 
cessive owners of those works, and seems to have been used by 
the last partnership in no other right. In this respect, the case 
resembles that of Motley vy. Downman (ubi sup.). But it is 
unnecessary to pursue this further, for 1 am of opinion that 
these initial letters, surmounted by a crown, have become, and 
are, a trade-mark properly so called—i. e., a brand which has 
reputation and currency in the market as a well-known sign of 
quality ; and that, as such, the trade-mark is a valuable property 
of the partnership, or an addition to the Bloomfield Works, and 
may be properly sold with the works, and, therefore, properly 
included as a distinct subject of valué in the valuation to the 
surviving partner. It must be recollected that the question 
before me is simply whether the right to use the trade-mark can 
be sold along with the business and iron-works, so as to deprive 
the surviving partner of any right to use the mark in case he 
should set up a similar business. Nothing that I have said is 
intended to lead to the conclusion that the business and iron- 
works might be put up for sale by the court in one lot, and that 
the right to use the trade-mark might be put up as a separate 
lot, and that one lot might be sold and transferred to one person, 
and the other lot sold and transferred to another; the case re- 

quiring only that I should decide that the exclusive right to this 
trade-mark belongs to the partnership, and might be sold with 
the business and works as a valuable right, and if it might be 
so sold, it must be included in the valus ation to the surviving 
partner. It was argued, on behalf of the defendant, that there 
was no property in a trade-mark, and that the right to relief 
was merely personal, founded on the fraud that is committed 
when one man sells his own goods as the goods of another. It 
is true that in some cases are found dicta by eminent judges, 

that there is no property in a trade-mark, which must be under- 
stood to mean that there can be no right to the exclusive owner- 
ship of any symbols or marks universally i in the abstract ; thus 
an iron-founder, who uses a particular mark for his manufactures 
in iron, could not restrain the use of the same mark when 
impressed upon cotton or woollen goods; for a trade-mark 
consists in the exclusive right to the use of some name or sym- 
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bol, as applied to a particular manufacturer, and such exclusive 
right is property. Nor is it correct to say, that the right to 
relief is founded on the fraud of the defendant ; for, as appears 
by Millington vy. For, the plaintiff is entitled to relief, even if 
the defendant can prove that he acted innocently, and without 
any knowledge of the right of the plaintiff. Imposition on the 
public is indeed necessary for the plaintiff's title, but in this 
way only, that it is the test of the invasion by the defendant of 
the plaintiff’s right of property; for there is no injury, if the 
mark used by the defendant is not such as may be mistaken, or 
is likely to be mistaken, by the public, for the mark of the 
plaintitt. But the true eround of this court’s jurisdiction is 
property, and the necessity for interfering to protect it by rea- 
son of the inadequacy of the legal remedy. The remaining 
question relates to the good-will of the business. I agree with 
the Master of the Rolls that the good-will ought to be “included 
in any sale or valuation as a distinct subject of value, but I 
think it necessary that the direction to value the good-will 
should be accompanied by a declaration, defining what is meant 
by it, at least negativ ely—that i is to say, a declaration that the 
good-will is not to be valued upon the principle that the sur- 
viving partner, if he were not the purchaser, will be restrained 
from setting up the same description of business. No such 
restriction could be thrown on the surviving partner, if the sale 
were toa stranger; but, still, even without any such restriction, 
there may be a subject of value directed by the term ‘* good- 
will,” that ought to be taken into account in making the valua- 
tion. The result, therefore, is, that 1 must reverse the decree 
of the Master of the Rolls; and, inasmuch as the plaintiff, as 
surviving partner, has by his counsel submitted and agreed to 
accept and take all the stock belonging to the partnership, 
dccording to the construction which the court shall put upon the 
word ** stock,” let the order for sale made by the Master of the 
Rolls be reversed, and declare that the words ‘* stock belonging 
to the partnership,” include and denote the partnership business, 
and the iron-works, with all the houses, lands, mines, and 
premises adjoining and belonging to the partnership, together 
with the machinery and apparatus attached thereto, and all the 
stock-in-trade, implements, tools, and other. property belonging 
to the said business, and declare that the exclusive right to use 
the trade-mark of the partnership is part of the property of the 
partnership, and ought to be included in the valuation ; and 
declare that the rood-will of the business of the partnership 
ought also to be valued, and that the same is to be valued on 
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the footing of the surviving partner being at liberty to set up 
and carry on the same business as that of the partnership; and 
with these declarations, refer it to the judge at chambers to 
make the valuation accordingly, as of a going concern, with all 
necessary directions : continue the manager, with liberty to the 
defendant to make any application respecting the same. Costs 
of re-hearing to be costs in the cause. 





DIGEST OF RECENT CASES.,' 


CrmmaL Law. 
The prisoner, having a horse and cart, was employed by the 
prosecutor to fetch half a ton of coal from a railway station, 
where the prisoner was to purchase it with money given to him 
by the prosecutor. The prisoner purchased, in his own name, 
the half ton, with the prosecutor’s money, but without men- 
tioning the prosecutor; and, at his, the prisoner’s request, one 
hundred weight was put into a sack, and the rest loaded in the 
cart. Upon the prisoner arriving at the prosecutor’s house, 
the prosecutor immediately told him that he, the prosecutor, 
did not think there was half a ton of coal in the cart; and, 
though the prisoner had in fact appropriated to his own use 
one hundred weight of the coals, he falsely told the prosecutor 
that there was the full weight in the cart. The prisoner subse- 
quently made a confession. 

Held, that there was evidence of a specific appropriation by 
the prisoner, to the prosecutor, of the coals purchased, and 
that the prisoner was guilty of larceny, as bailee, within 24 & 
25 Viet. ec. 96, § 3, which enacts that, whosoever being a 
bailee of any chattel, shall fraudulently convert the same to his 
own use, although he shall not break bulk, or otherwise de- 
termine the bailment, shall be guilty of larceny. 

Held, also, by some members of the court, that the prisoner 


1 These abstracts have been taken from the reports of recent English cases 
in the different periodicals, mainly from the Weekly Reporter, an excellent 
and reliable journal of legal matters; and from advance sheets of the official 
reports, kindly furnished us by the reporters of the various States in which 
the decisions were rendered. 
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beeame such bailee by the mere purchase of the coal with 
the prosecutor's money.—eg. v. Bunkall, Crown Cas. Res. 


Jan. 30. 


The mere act of setting spring guns on one’s own premises, 
for their protection, is not unlawful in itself, but the person 
doing it may be responsible for injuries caused thereby to indi- 

viduals, and m: iy be indictable for the erection of a nuisance, if 
the publie are subjec ‘ted by it to any danger. 

What a man may not do directly he may not do indirectly. 
A man may not, therefore, place instruments of destruction, 
for the protection of his property, where he would not be au- 
thorized to take life with his own hand for its protection. 

The right to take life in the defence of property, as well 
of person and habitation, is a natural right, but the law limits 
its exercise to the prevet ntion of forcible and atrocious crimes, 
of which burglary is one. 

In the absence of any statutory provision making it burglary 
to break and enter a shop in the night season, with intent to 
steal, and by the early strict rules of the common law, a man 
may not take life in prevention of such a crime. 

The habits of the people : and other circumstances have, how- 
ever, so greatly changed since this ancient rule was established, 
that it is very questionable whether, in view of the large amount 
of property now kept in warehouses, banks, and other out- 
buildings, it should not be held lawful to place instruments of 
destruction for the protec ‘tion of such property. 

Breaking and entering a shop in the night season, with intent 
to steal, is by our law, burglary ; and ‘the placing of spring 
guns in such a shop for its “de fence, would be justified, if a 
burglar should be killed by them. 

The guns would, however, have constituted a nuisance if they 

‘aused actual danger to passers-by in the street. 

But the annoyance to the public must be of a real and sub- 
stantial nature. 

Where, upon a prosecution for a nuisance, the jury, by a 
special verdict, found that the defendant placed spring guns in 
his shop, for its protection against burglars; that the guns were 
loaded with large shot, and so plac ‘ed as to discharge their 
contents obliquely towards the highway, the travelled “path of 
which was about a rod and a half from the shop; that the shop 
was laihed and plastered on the inside, and double boarded on 
the outside, but that it was possible that scattering shot might 
pass through the boards at places where, by reason of the cracks 
between them, there was not a double thickness of boards; and 
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that the travelling public were annoyed, and apprehensive of 
harm from the guns; it was held that it did not appear that 
there was such real and substantial danger to the publie as to 
warrant a conyiction.—The S/ate y. Moore, dl Conn. 479. 


EASEMENTS. 


The defendant informed the plaintiff, the lessee of a farm, 
that he desired to open a quarry, and erect a lime-kiln, and 
work the same on the plaintiff's farm, and asked his consent. 
The plaintiff consented, provided his landlord did not object, 
and provided the defendant would pay for any damage which 
might be done to the land by erecting and working the lime- 
kiln and quarry. Thede fendant verbally agreed to those terms, 
and, having taken a letter writtén by the plaintiff’ t o his land- 
lord, made an arrangement with him, in pursuance whereof and 
of an agreement with the plaintiff he erected the kiln, and 
opened and worked the quarry. At the expiration of the first 
year, the defendant paid the plaintiff £5 12s. Md. for damage 
done on the land, but during the four following years paid 
nothing. The carriage of the lime over the plaintiff” s fields 
caused great damage. The defendant had stated that the land- 
lord had granted him the quarry by deed, with powers to work 
it for a long term of years. 

Held, upon a case stated on appeal from a country court, in 
action for damages, sustained by the plaintiff, as occupier of the 
farm, by reason of the carrying on and working the quarry and 
lime-kiln—first, that, although there was no agreeme nt in 
writing, the action was maintainable, for that it was to be 
inferred from the facts that the agreement was not a contract of 
an interest in land within the fourth section of 29 Car. II. ¢. - 
but a license to the defendant to go upon the land in consider: 
tion of his paying for the surface damage ; secondly, that i 
was compeient to the judge to find that the damage complains d 
of was damage done under the license, and, therefore, that title 
was not in question; and, thirdly, that part ef the plaintiff's 
claim for fencing the quarry was not recoyerable.-—Grifjjiths v. 
Jenkins, B. C. Jan. 30. 

Non- “acquiesce nee in the interruption of an easement within 
the meaning of 2 & 3 Will. IV. c. 71, § 4, is a tact for the 
jury to dec ide, and need not nec essarily be proved by bringing 
some suit or action within a year from the commencement of 
the interruption, but may be proved by any acts of resistance 
done within that time by the claimant of the easement. 
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The second and fourth sections of the act referred to, are as 
follows :— 

Section 2... No claim which may be lawfully made at common 
law by custom, prescription, or grant, to any way, or other 
easement, or to any water-course, &c., when such way or other 
matter shall have been actually enjoyed by any person claiming 
right thereto, without interruption for the full period of twenty 
years, shall be defeated or destroyed, by showing only that 
such way, &c., was first enjoyed at any time prior to such period 
ot twenty years ; but nevertheless, such claim may be defeated 
in any other way by which the same is now liable to be de- 
feated ; and where such way, &c., shall have been enjoyed, as 
afvresaid, for the full period of forty years, the right shall 
be deemed absolute and indefeasible, unless it shall appear 
that the same was enjoyed by some consent or agreement 
expressly given or made for that purpose by deed or writing. 

Sect. 4. Each of the respective periods of years before 
mentioned, shall be deemed and taken to be the period neat be- 
fore some suit or action, wherein the claim or matter, to which 
such period may relate, shall have been, or shall be, brought 
into question; and no act or other matter shall be deemed an 
interruption within the meaning of this statute, unless the same 
shall have been, or shall be, submitted to or acquiesced in for one 
year after the party interrupted shall have had, or shall have, 
notice thereof, and of the person making or authorizing the 


same to be made.—Bennison vy. Cartwright, Q. B. Feb. 2. 


Where there are different owners of rights in thé same water- 
power or privilege, and the existence of the right of each has 
been established at law, or is admitted, but the owners disagree 
as to the extent of the several rights in the common property, 
a court of equity will interfere to ‘regulate the use, and to define 
and limit the respec live rights of the several owners. 

A provision in a lease of aw ater-power or privilege for ten 
years, that the lease shall on certain terms be renewed for an 
additional term of ten years, is equivalent to a provision that 
the lease shall be extended for the additional term upon the 
same conditions. 

Such a lease for ten years, containing a provision that on 
certain conditions it shall be renewed for. a further term of ten 
years, is a good lease for twenty years, if the tenant complies 
with the conditions specified. —Ianlet vy. Cook, 44 N. H. 5121. 


A deed of a right of way from the highway to the grantee’s 
mill, gives him no right to pile lumber on the sides of the way. 
In a grant of water power, the words ‘* water enough, ap- 
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plied to an overshot wheel, to carry a gang of thirty marble 
saws, or a six horse power,” do not restrict the manner of 
using the water, but describe the quantity granted. 

One having an easement in another's band is bound to use it 
in such manner as not unnecessarily to injure the other's 
rights, or he will be liable as a trespasser.—Auler y. Beaman 
etal, 49 Me. 207. 


Husspanp AND WIFE. 


A wife living with her husband purchased from the plaintiffs 
some ordinary articles of clothing for herself and infant daugh- 
ters. Some of the articles were ordered by letier, and the rest 
of the plaintiffs’ traveller, at the husband’s house, where all the 
articles were delivered. The husband had forbidden his wife 
to pledge his credit for goods, but the plaintiffs had no notice of 
this. The wite had £65 per annum to her separate use, and 
the husband promised to allow her £50 per annum in addition, 
but which had not been regularly paid. In an action against 
the husband for the price of these goods, the jury found that 
they were necessaries suitable and proper for the condition of 
the defendant’s wife and daughters, and that if the £115 had 
ben regularly paid, that would have been sufficient for the 
supply of such necessaries, but that the sum actually paid was 
not sufficient. 

Held by Erle C. J., Williams and Willes JJ. that where a 
wife is living with her husband, she cannot make a contract 
binding on him without his authority, express or implied, to do 
803 and that, though there is a presumption that she, while 
living with him, and represented by him to be his wife, has his 
authority to bind him by her contract for articles suitable to 
that station, which he permits her to assume, still this presump- 
tion may be rebutted, and that it was so in this case, and 
therefore the defendant was not liable. 

Held by Byles J. that the wife’s power to bind her husband 
for necessaries, rests not only merely on her actual authority, 
but on the spparent authority with which’ he invests her by 
cohabitation, by which he represents her to tradesmen as being 
within certain limits his domestic man: wer, and that no private 
revocation of authority or private agreement between the hus- 
band and wife, not communicated to a tradesman honestly 
supplying the wife with necessaries for the family in the ordi- 
nary course of domestic affairs, can affect the tradesman’s right 
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to rely on the wife’s apparent authority; and that, the jury 
having i in effect found that these articles were necessaries indis- 
pe ‘nsable without any fault or waste ot the wife, the plaintitts 
were entitled to sueced.—Jolly et al. v. Rees, C. P. Feb. 1. 


It is well settled, both in England and in this country, that 
an ante-nuptial agreement may vest the equitable title to per- 
sonal property in the wife, while the legal title vesis by the 
marriage in the husband. 

Where by an anie-nuptial agreement made in England, 
where the parties resided, certain money belonging to the wife 
was to remain hers and be under her control, and the parties 
afterwards removed to this State, and the husband here allowed 
the wife to keep and control her money, and to trade with it on 
her own account, and she purchased with it a horse and wagon, 
which was atierwards attached as his, it was held that upon the 
facts the jury might properly find that the equitable title to the 
property was in the wife. 

Where the judge charged the jury that such would be the 
result if the husband had done some distinct and unequivocal 
act after they came into this State, showing his intention to 
give the money to the wife, it was held, on a motion of the 
defendant for a new trial, in an action of trespass for the attach- 
ment of the horse and wagon, that the charge was more favor- 
able to the defendant than he had a right to claim. 

Held that the suit was properly brought by the husband as 
trustee of the property for the wife. — Smith, Trustee, v. 


Chapell, 31 Conn. 589. 


sy the common law, no cause of action accrues to the wife, 
for the injury she sustains, by the death of her husband, 
against the person, through whose neglect or fault the accident, 
which caused his dee ath, occurred. 

Nor was the provision of the Revised Statutes, ¢. 17, § 8, 
relating to public and private nuisances, that any person thereby 
injured **in his comfort or property may maintain against the 
guilty party an action to recover his damages,” intended to 
embrace such a case. —Lyons vy. Woodward, 49 Me. 29. 


INDICTMENT. 


If it appears, upon indictment for obtaining money by false 
pretences, that the money has been obtained partly by false 
pretences actually made by the accused, and partly by those 
made by another, with whom the accused is proved to have 
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been connected for the purpose of conspiring 


dot 


to obtain the 


money, the conviction will be supported. 


An indictment contained counts charging the 
obtaining money by false pretences, and with conspiring 
another to cheat, all referring to the same transaction. 
prisoner had not been committed upon the charge for 
Upon his pleading not guiliy, his counsel moved to 


spiracy. 


prisoner with 
with 
The 


con- 


quash the court for conspiracy ; but the objection was disal- 

lowed, and the prisoner was convicted on all the counts. 
Quere, whether the count for conspiracy should have been 

left to the jury. — Reg. v. Kerrigun, Crown Cases Res. 


Jan. 23. 
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A SELECTION oF LEGAL MAxtIs, 
CLASSIFIED AND ILLUSTRATED. By 
Hersert Broom, M. A., of the 
Inner Temple, Barrister-at-Law ; 
Reader in Common Law to Inns of 
Court. Fifth American, from the 
Third London Edition, with refer- 
ences to American cases, Philadel- 
phia: T. & J. W. Johnson & Co., 
Law Booksellers, Publishers, and 
Importers. 1864, 


THE announcement that eight edi- 
tions of this book have been required 
in England and this country, is suffi- 
cient proof that it is judged quite ex- 
tensively to be valuable. And we see 
no cause to dissent from the favorable 
opinion already passed upon it by the 
profession. For a condensed state- 
ment of the leading principles of law, 
with reference to well selected cases 
elucidating those principles, it is fre- 
quently of great advantage. It can- 
not, of course, claim to supersede the 
more elaborate text-books, or to take 


the place of extended commentaries, 
but we have frequently found it of 
great value as a guide to leading cases, 
and as opening up branches of the law, 
not satisfactorily treated in much more 
pretentious works. Some seven hun- 
dred maxims, most of them of fre- 
quent use by text-writers or the courts, 
are translated and explained. The 
convenience of maxims is at once ap- 
parent, on reading almost any volume 
of reports. The concise and exact 
enunciation of recognized principles 
which they furnish, more than compen- 
sates for the disadvantage of their 
being generally in a foreign tongue; 
and with this excellent book of Mr. 
Broom’s at hand, one who is acquainted 
with the English language only, need 
never be at a loss for the meaning. 
Without the book, or the requisite 
knowledge, however, the use of Latin 
maxims is somewhat dangerous; and 
an amusing chapter of errors, in this 
regard, might easily be compiled. 

The present edition is neatly printed, 
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and on good paper; but we are bound 
to say that a more diligent editorial 
care might have added many valuable 
American cases. On page 15, too, we 
notice a reference to 15'Tyng U.S. R. 
4-4, which certainly should have been 
corrected; for although the early Mas- 
sachusetts reports are so cited occa- 
sionally in England, this is the first 
instance of such citation in an Ameri- 
can book, or an American edition of 
an English book, which we have no- 
ticed. The book is peculiarly valuable 
for students, and such defects as this 
are precisely those which create the 
most annoyance for them. 

We had marked a few maxims, of 
which the treatment is peculiarly feli- 
citous ; for example, Ictus non facit 
reum nisi meus sit rea, which gives a 


Massachusetts. 


fuller collection of cases than we know 
of elsewhere, upon the somewhat nice 
point of absence of criminal intention, 
as constituting a defence to an indict- 
ment; and again, Sic ulere tuo ut alie- 
num non laedas, which may, perhaps, 
be fairly said to furnish the foundation 
of one-half the law of easements, and 
many others which might be cited, did 
space permit; but an examination of 
the book itself will be better than any 
resume. 

The translations are very accurately 
made, and the discrepancies between 
the literal and the legal significance, 
where such differences e.ist, are care- 
fully noted. Itis a good book fora 
student, and will often prove convenient 
to those who are well acquainted with 
the law. 





Name of Insolvent. Residence. 


Leydon, 
Buckland, 
Medford, 
Boston, 
Holliston, 
Greenfield, 
Hoiliston, 
Cambridge, 
Boston, 
Hopkinton, 

, Malden, 
Townsend, 
Pepperell, 
Somerville, 
Lakeville, 
Boston, 
Salem, 

| Brighton, 

| Somerville, 
Boston, 
Lynn, 


Aiexander, Elisha D, 
Austin, John 

Benson, William 

jovyden, Joseph A. 
Brigham, George W. [1] 
Chillingsworth, Felix 
Clatlin, John [t) 

Clipp, John C, 

Doane, Charles R. 
French, Evelyn Fy 

Hall. Ephraim A, 

Hoar, William P. 
Kilburn, James W. 
Littlefield, Joseph W. [2] 
Miller, Samuel, Jr. 
Montague, Edwin M, [3] 
Prime, Samuel L. 
Richards, Ellis [3] 
Risteen, Frederick 8. [2] 
Robinson, John FE. 
Robinson, Thaddeus P. 


INSOLVENTS IN MASSACHUSETTS. 





; Commencement ° : 
| of Froceedings. | Name of judge. 


21, 1864, Charles Mattoon. 
| February 15, 1864, | Charles Mattoon. 
March 8, 1864, Wm. A. Richardson. 
| a 8, 1864, Isaac Ames. 
5, 1864, Wm. A. Richardson. 
12, 1864, | Charles Mattoon. 
5, 1864, Wm. A. Richardson. 
4, 1864, Wm. A. Richardson. 
15, 1864, Isaac Ames. 
22, 1864, Wm. A. Richardson, 
15, 1864, Wm. A. Richardson, 
21, 1864, Wm. A. Richardson, 
10, 1864, Wm. A. Ri -hardson, 
12, 1864, | Wm. A. Richardson, 
24, 1864, William H. Wood. 
4, 1864, | Isaac Ames. 
ll, 1864, | George F. Choate. 
4,184, Isaac Ames. 
12, 1864, Wm. A. Richardson, 
10, 1864, Isaac Ames 
3, 1864, George F. Choate. 
Wm. A. Richardson, 


j 
March 


Sanborn, John 
Snow. Henry A. 
Spaulding, Edward 
Stedman, Samuel W. 


| Deerfield, 


| Charlestown, 


Somerville, 
Worcester, 


- 
4s 
29, 
99 
os, 


19, 


1864, 
Ls64, 


1864, | 
1864, | 





PARTNERSHIPS, &c, 


Wm. A. Richardson, 
Henry Chapin. 
Charlies Mattoon. 


{1} Clatiin & Brigham; [2) Risteen & Littlefield; [3] E. M. Montague & Co. 





